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To the Reader 
 
 
 
 
 
 
The story of criminal justice reform, and of its increasing popularity in recent 

decades, is a fascinating one. Particularly interesting is the sudden celebration of a 

“bipartisan consensus” in the twenty-first century and the attempt, through it, to 

reconstruct the basis of American punishment. This thesis seeks to tell and 

interpret these decades of recent history with especial reference to the invisibilized 

outcomes of reform. 

This is not a thesis for everyone. It is not for those who are unwilling to question 

the United States' commitment and approach to punishment and incarceration. It 

is not for those who assume there is no relationship between politics and crime 

policy. Perhaps most importantly, it is not for those who unquestioningly attribute 

the present carceral moment—one in which the U.S. punishment system cages and 

controls seven million people, touches the lives of countless millions more, and 

features severe racial and class concentration—to matters of individual 

irresponsibility and personal moral failing. Instead, this is a thesis for criminal 

justice reformers, including community organizers, activists, artists, advocates, 

politicians, and those who desire a more just world. Most directly, this thesis is for 

those who believe the criminal justice system is broken and in need of fixing. It is 

intended for those who have worked tirelessly for reform in recent years, and for 

those who hope to see drastic change in the future. 

Plainly stated, this thesis argues that recent reforms to the criminal justice 

system, while widely celebrated as marking a turning point in the age of mass 

incarceration and providing for some reduction in the imprisoned population, have 

functionally expanded and entrenched the criminalization of poor Black 

communities. Generally waged in the name of procedural justice and deracialized 

objectivity, the criminal justice reform movement has fortified criminalization in 

the name of undoing it. 



 xi 

This thesis is also an attempt to uncover what reformist language has masked. 

Criminal justice reformers are willing to use a rather limited vocabulary to 

condemn mass criminalization. We generally object to an apparent departure from 

an unspoken baseline of retribution, from an unstated ideal level of punishment: 

the U.S. over-punishes its people, penalties are excessively harsh, and high 

mandatory minimums are draconian. Indeed, in my own earlier writing, I objected 

to New Jersey’s drug war as “particularly draconian.” While it is true the state’s 

drug laws were especially punitive relative to other states, I have since realized that 

the harshness with which the state punishes its people, while important, should 

not be our primary concern. In other words, punishment should not be considered 

problematic only when it appears to be extreme. Reforms that seek to improve 

punishment inevitably replicate it. Condemning excess, and linking racism to 

surplus punishment, simply trims around the edges of the problem, offering 

solutions in the form of a racial justice nip here, and a rehabilitative tuck there.  

I come to this thesis as a student and an activist who has been involved in the 

New Jersey criminal justice reform community during my time at Princeton 

University. Princeton University is both a wonderful place of learning and a deeply 

problematic instantiation of concentrated wealth, detached academic elitism, and 

neoliberal identity politics. The deeper I’ve gone into New Jersey penal politics, 

the more I’ve seen just how many worlds away Princeton’s campus is from the 

harsh reality of New Jersey’s punishment system. Whereas one might expect a 

major university in the state to engage locally in some way, Princeton largely 

pretends that New Jersey—and particularly its most policed and incarcerated cities 

such as Trenton, Camden, and Jersey City—does not exist. This is a problem.  

I recently heard abolitionist organizer and educator Mariame Kaba instruct that 

theory only matters to the extent that it helps explain the world. This thesis is thus 

my attempt to help explain the world by focusing on the local, archiving the 

systems that are unsustainable for humanity, and imagining the ways in which they 

might be replaced with new and life-giving alternatives. 
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Tough-on-Violent-Crime Politics in the 
 

Era of Criminal Justice Reform 
 
 
 

 
Now, we need to be honest. There are a lot of folks who belong in 
prison…Murderers, predators, rapists, gang leaders, drug kingpins—we need 
some of those folks behind bars. Our communities are safer, thanks to brave police 
officers and hardworking prosecutors who put those violent criminals in jail. But 
here’s the thing: Over the last few decades, we’ve also locked up more and more 
nonviolent drug offenders than ever before, for longer than ever before. And that 
is the real reason our prison population is so high. In far too many cases, the 
punishment simply does not fit the crime. If you’re a low-level drug dealer, or 
you violate your parole, you owe some debt to society. You have to be held 
accountable and make amends. But you don’t owe 20 years. You don’t owe a life 
sentence. That's disproportionate to the price that should be paid.1 

—Barack Obama, Remarks at NAACP national conference, July 2015 
 

The legislation I’m supporting today contains many significant reforms…It will 
provide new incentives for low-risk inmates to learn the skills they need to find 
employment, avoid old habits, and follow the law when they are released from 
prison…The bill includes reasonable sentencing reforms while keeping dangerous 
and violent criminals off our streets. In many respects, we’re getting very much 
tougher on the truly bad criminals—of which, unfortunately, there are many. But 
we’re treating people differently for different crimes. Some people got caught up 
in situations that were very bad.2 
 

—Donald Trump, Remarks on the FIRST STEP Act, November 2018 
 
 
 
 
America’s twenty-first century prison system has witnessed two significant peaks: 

one in its total controlled population, and another in the movement for its reform. 

Today, there are roughly 2.2 million individuals incarcerated in federal, state, and 

local prisons and jails. This number has grown by over 700 percent since the 1970s, 

when the total incarcerated population was less than 300 thousand, and peaked in 

2009.3 Though recent years have seen a modest decrease in the United States’ 
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incarcerated population, the U.S. remains the “world’s warden,” incarcerating 

more individuals and at a higher rate than any other country.4 While the explosive 

growth of America’s prison population is increasingly well known, raw numbers 

obscure the carceral state’s expanse as much as they reveal the extent to which the 

United States cages its citizens. In fact, the two million incarcerated people make 

up less than half of those under some form of correctional control in the United 

States: there are also 3.7 million people on probation, and over eight hundred 

thousand on parole. All told, the U.S. carceral system cages, supervises, and 

controls nearly 7 million people on any given day.5  

But even these numbers fail to capture the tenacious reach of the carceral state. 

More than a system that merely cages individuals, the carceral state has, as political 

scientist Marie Gottschalk explains, “altered how key governing institutions and 

public services and benefits operate—everything from elections to schools to public 

housing.”6 By reordering landscapes and relocating people on a massive scale, the 

carceral state has distorted databases and warped social scientific findings related 

to “vital areas such as economic growth, political participation, unemployment, 

poverty, and public health.”7 To fully understand the ramifications of living in a 

carceral society, then, we should look beyond the number of people under carceral 

control on any given day, and instead assess the extent to which the carceral state 

touches and disfigures daily life.8 

For example, that 2.2 million people are incarcerated hides the true scale of 

policing and imprisonment, omitting the rate at which the carceral state churns 

individuals through jails, courts, and police stations. There are an estimated ten to 

twelve million arrests per year—that is, ten to twelve million times per year that 

individuals are subjected to the humiliation, fear, and potential loss of job, children, 

or life that accompany an arrest.9 Fines and fees are a central and quotidian form 

of violence enacted by policing and prisons; even those who emerge physically 

unharmed from an arrest are often laden with financial burdens. Though the 2015 

federal investigation of Ferguson, Missouri’s police department represented a 

particularly damning account of racialized, extractive policing—concluding that 

“Ferguson’s law enforcement practices are shaped by the City’s focus on revenue 

rather than by public safety needs” and that African Americans are 

disproportionately represented at every step of the policing and municipal court 
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process—police departments across the nation consistently impose waves of fines 

and fees that erode communities.10 Although police killings of young Black people 

are the most publicized instances of police violence, the deluge of fines and fees 

wrought by racially and spatially concentrated “broken windows policing” for low-

level, misdemeanor offenses represents a slower but perhaps even more widespread 

form of violence. Indeed, as political scientist Naomi Murakawa warns, “with our 

eyes locked on the bloodletting of ‘extreme’ police force, we might miss the death 

by a thousand cuts” of misdemeanor policing.11 Death by a thousand cuts indeed: 

misdemeanor cases now account for 80 percent of state court caseloads, meaning 

that “the lowly misdemeanor—not homicide or rape—is…the paradigmatic 

product of the American criminal system.”12  

The carceral state thus traffics in economic extraction, the brunt of which is 

meted out upon those who are already living in relative poverty. In 2014, for 

example, the median annual income of incarcerated people was 41 percent less than 

that of non-incarcerated people of similar ages.13 In other words, while the carceral 

state preys upon and ensnares the poor, it also produces poverty—the most is taken 

from those with the least.14 And just as the system captures and taxes the poor on 

the front end, it also limits life possibilities on the back-end. As legal scholar 

Michelle Alexander has documented, those who re-emerge from American prisons 

do so marked, forever branded by their criminal record and effectively rendered 

second-class citizens in everything from employment and education to public 

benefits and housing.15 As of 2015 there were over 70 million people—and as many 

as 100 million—living with a felony criminal record of some kind, ranging from 

arrest to conviction.16 Imagine, then, how many more have been arrested for or 

convicted of a misdemeanor. 

While carceral costs accumulate for all who come into contact with the penal 

system, family members of incarcerated loved ones shoulder an additional set of 

costs: a 2017 report from the Prison Policy Initiative estimated that mass 

incarceration costs families three billion dollars per year, comprising bail bond fees, 

costs of communicating with incarcerated loved ones, travel expenses to visit family 

members, and in-prison commissary costs funded by families.17 Children bear a 

unique burden of the carceral state. While there are 48,000 children held in prisons 
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across the country, far more are touched by incarceration: an estimated two million 

children have a parent in prison.18  

Perhaps the most striking feature of the penal system is its extreme racial 

concentration. As has been widely documented, while African Americans make up 

only 13 percent of the population, they comprise 40 percent of the country’s prison 

population. Latinos are overrepresented as well, constituting 19 percent of the 

prison population while accounting for 16 percent of the total population. Whites, 

on the other hand, are significantly under-represented, comprising 64 percent of 

the national population but only 39 percent of the prison population—incarcerated 

less than Blacks both in terms of incarceration rate and raw numbers.19 As Michelle 

Alexander’s The New Jim Crow: Mass Incarceration in the Age of Colorblindness 

popularized, but has been true since at least the 1920s, racial disparity is baked 

into the carceral state.20 Indeed, “racial disparity is no detail of carceral expansion”: 

even as early as the 1920s, the black-to-white incarceration rate was three-to-one, 

jumping to six-to-one by 1997.21 And as a rich literature has demonstrated, notions 

of criminality and constructions of Blackness have long been co-constitutive; the 

carceral state was not built in response to, but rather produced, Black criminality.22 

One of the most frequently cited examples of such built-in racism is the drug war, 

which all but explicitly criminalized Black drug use and, as scholars have pointed 

out, effectively decriminalized white drug use.23  

While many scholars have focused on the racialized nature of the carceral state, 

particularly as it relates to Black men, it is equally crucial to consider mass 

criminalization’s impact on intersectionally-marginalized communities, or those 

who face an increased likelihood of police violence and incarceration due to a 

combination of factors including race, gender, class, sexuality, and immigration 

status.24 For example, women—and particularly Black women—have been 

especially vulnerable to carceral enmeshment in recent decades. While far fewer 

women are incarcerated than men, the growth rate of women’s incarceration has 

far outpaced that of men’s since 1980, and in 2015 grew at nearly twice the rate of 

men’s incarceration.25 Even women that have not been incarcerated shoulder the 

burden of coercive state power. As sociologist Matthew Desmond explains, eviction 

shapes the lives of Black women; while poor Black men are locked up, poor Black 

women are locked out.26 Likewise, queer and transgender individuals are 
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overrepresented in prisons—and queer women in prison are disproportionately 

Black—and are disproportionately subject to solitary confinement in prison, often 

facing even higher rates of violence while living in conditions that are especially 

hostile to their gender or sexuality.27 Similarly, criminal law enforcement and 

immigration enforcement are becoming increasingly intertwined in what some 

have referred to as “crimmigration,” or the crossbreeding of incarceration, 

detention, and deportation tactics and practices to turn immigration—technically 

a civil affair—into a matter of criminal law enforcement.28 

Beyond encounters with individuals and communities, the carceral state 

deforms democracy more broadly through two main channels. First, felon 

disenfranchisement laws have stripped the right to vote from millions. In 2016, an 

estimated 6.1 million individuals were barred from voting because of a felony 

conviction—or roughly 2.5 percent of the voting age population in the United 

States.29 The state of Florida accounted for over 1.5 million of these individuals, 

and though Florida recently passed a referendum to re-enfranchise those 

individuals, an estimated 40 percent of the newly re-enfranchised population—or 

560 thousand people—will continue to be disenfranchised for a failure to pay 

outstanding fines and fees.30 Second, the carceral state warps electoral power 

through what has been called “prison gerrymandering,” or the counting of 

incarcerated people in the legislative districts where they are imprisoned—rather 

than those from which they come—for purposes of electoral representation. Prison 

gerrymandering drains resources from ailing urban communities, and artificially 

inflates the electoral power of less populated rural areas.31 

In short, carcerality is the water in which the U.S. swims. As expansive as it is 

violent, the carceral state touches many more than it cages. Official counts such as 

2.2 million incarcerated—or even 7 million under carceral control—fail to capture 

the extent to which the carceral state has disfigured life, and has itself become a 

key governing institution in the United States.32 More than the sum of its parts, 

the carceral state—that vast web of policing, prisons, jails, courts, immigration 

control, fines and fees, and surveillance—has distorted daily life, regardless of one’s 

proximity to it. 
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The Era of Criminal Justice Reform 
 

Most accounts of the prison buildup begin with some version of the preceding 

information, most frequently focusing on the racial concentration and explosive 

prison population growth that began in the 1970s. But fewer accounts have 

documented another, more recent peak related to the prison system: that of the 

modern movement for its reform.33 Indeed, the explosion of a racially-concentrated 

and class-stratified carceral state has not gone unnoticed. Alongside the peak in 

carceral population has developed a large and mainstream criminal justice reform 

movement—one that is increasingly celebrated as signaling the demise of mass 

incarceration. The public is increasingly attuned to issues related to the carceral 

state: terms such as “the new Jim Crow,” “mass incarceration,” and “criminal 

justice reform” are now commonplace. It is not unusual to see a New York Times 

headline dedicated to mass incarceration, deplorable prison conditions, or—

perhaps the most popular of targets—private prisons.34 Even children’s shows now 

reflect the reality of mass incarceration’s impact on America’s children.35 The term 

“mass incarceration” itself has become a signal of one’s understanding of the prison 

system, indicating at once that one recognizes a problem and seeks a solution. The 

term’s Google search popularity has surged in recent years, after being popularized 

by Alexander’s 2010 blockbuster The New Jim Crow.36 In fact, one national reform 

coalition adopted Alexander’s book as its title, declaring its intentions as the 

Campaign to End the New Jim Crow.37  

The Campaign to End the New Jim Crow is not alone. Advocacy groups and 

reform coalitions have proliferated in recent years. Foundation funding for non-

partisan research think tanks has flourished, and advocacy groups such as the 

American Civil Liberties Union (ACLU), the NAACP, the Southern Poverty Law 

Center, the Equal Justice Initiative, the Sentencing Project, the Drug Policy 

Alliance (DPA), the Innocence Project, the Brennan Center for Justice, and many 

others have formed to engage in, begun efforts toward, or received unprecedented 

publicity for their work on criminal justice reform. Other groups focus more 

narrowly on in-prison programming. For example, the Petey Greene Program was 

founded in 2009 and operates in prisons across the Northeast, sending college-

aged volunteers into prisons to supplement classes as tutors.38 But progressive 



 7 

groups have not cornered the prison reform market; organizations with 

conservative origins have also formed in the past several decades to challenge 

elements of the penal system. For example, Families Against Mandatory 

Minimums (FAMM) was formed in the 1990s by Julie Stewart, former public 

affairs director at the libertarian think tank the Cato Institute.39 Likewise, much of 

existing in-prison programming is offered by faith-based organizations, led largely 

by Evangelical Christians committed to simultaneously improving prisoner well-

being and shrinking the role of government actors in promoting social welfare.40 

Politicians across every level of government have signaled their concern about 

mass incarceration, and twenty-first century enthusiasm for criminal justice reform 

has spanned the political spectrum from liberal to conservative. A reformist synergy 

has developed in the twenty-first century between liberal politicians, who in mass 

incarceration see an opportunity to boost their racial justice credentials by 

denouncing racism in the penal system, and conservative politicians, who have 

seized upon the opportunity to cut costs and shrink bloated budgets. The media 

has rejoiced over the apparent consensus in a time when bipartisanship seems rare. 

Indeed, one of the most striking features of the twenty-first century movement for 

prison reform is its apparent harmony; in the context of extreme partisanship and 

polarization, criminal justice reformers across political parties seem to be on the 

same page more often than not.  

Perhaps the most stunning example of the strange bedfellows dynamic forged 

by the current reformist moment is the #cut50 movement, a collaboration between 

noted liberal social justice advocate and attorney Van Jones and notorious 

conservative Newt Gingrich. The #cut50 campaign originally aimed to cut the 

national prison population in half by 2025 (the timeline has since dropped off the 

group’s website), and is one of the clearest manifestations of the current reformist 

moment’s apparent consonance. According to Jones, #cut50 is an encouraging and 

rare display of bipartisanship: 

 

Usually, “bipartisanship” is just another word for cheap, political 
gamesmanship. It is too often invoked by one side, simply to gain advantage 
and to cloak a more narrow set of interests. But on criminal justice reform, 
something different is happening. Criminal justice reform is the one place 
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where many Republicans, Democrats and Libertarians actually agree—and are 
willing to work together to get something done.41 

 

According to many, these efforts to undo the carceral state are beginning to pay 

off—and they are not entirely wrong. Prison populations have slowly begun to 

decrease, seen most clearly at the state level, where the prison population peaked 

at 1.4 million in 2008. The prison population has dropped each year since, totaling 

just over 1.3 million today.42 Think tanks and non-profits have celebrated this 

recent decline. A 2018 report from the Sentencing Project claims that the twenty-

first century United States has entered “an era of criminal justice reform aimed at 

lowering the footprint of incarceration,” creating a “new downward trajectory of 

incarceration in the United States.”43 According to the Brennan Center for Justice, 

a nonpartisan criminal justice think tank, the nation has made progress within the 

last ten years, shrinking its prison population by ten percent and beginning to 

reduce racial disparities. As the Brennan Center tells it, the ebbing of mass 

incarceration “is the product of a bipartisan consensus that mass incarceration is a 

mistake…[as] lawmakers from both parties have come to realize that locking 

people up is an expensive, ineffective means to fight crime.”44 Publications from 

The New York Times, The Wall Street Journal, and The Washington Post to Vox and 

the Huffington Post have likewise lauded the consensus, publishing articles, 

editorials, and encouragements related to recent drops in the prison population.45 

Criminal justice reform, it seems, is a resounding success.  

 

Tough-on-Violent-Crime Politics 
 

Others say “not so fast.” Though criminal justice reform has enjoyed broad media 

and popular support, some scholars and activists have taken a more critical lens to 

recent developments in the carceral state.  Building on their critiques, Decoding 

Decarceration shines a bright light on the modern reform movement, analyzing its 

strategies and outcomes. I argue that the modern era of reform is best characterized 

by what I call tough-on-violent-crime (TOVC) politics. As developed in this thesis, 

TOVC politics predicates the decarceration of nonviolent offenders on the 

continued caging of “violent” offenders, and is packaged as an exit strategy from 

costly and racially-disparate mass incarceration. Despite its stated commitment to 
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racial disparity reduction, TOVC politics ultimately enshrines the connection 

between criminality and Blackness that it purports to unsettle.  

Though reformers rhetorically call for an “end” to mass incarceration, TOVC 

politics is primarily a building project, constructing what political scientist Heather 

Schoenfeld calls carceral capacity. Carceral capacity creation, as Schoenfeld 

explains, is “the dramatic increase in the state capacity to punish” through “new 

bureaucratic structures, new frontline and administrative positions, new staff 

training, and new protocols across the criminal justice system.”46 The connective 

tissue between seemingly oppositional goals of easing up and cracking down, new 

carceral capacity binds one objective to the other and expands the scale and scope 

of criminalizing systems. Beyond its ability to encompass more individuals within 

carceral control, however, infrastructural expansion of the carceral state—

regardless of whether that expansion is labeled ‘rehabilitative’ or ‘punitive’—also 

matters because it creates new groups of people whose livelihood is dependent on 

carceral growth. Indeed, as many scholars have documented, the creation of new 

institutions and administrative positions fosters policy “feedback effects,” wherein 

“policies with specific qualities can produce social effects that reinforce their own 

stability.” New administrative branches, units, and positions can “engender 

distinct patterns of interest-group formation and distinctive distributions of public 

opinion, thus reinforcing divergent and enduring political coalitions.”47 The most 

frequently-cited examples of feedback effects are prison guard unions, but those 

dependent on carceral growth for economic security include rural areas that 

perceive economic benefits from prisons, community corrections contractors, 

politicians who stand to benefit from prison gerrymandering, and the vast and 

growing number of administrators throughout the penal system.48 Just as 

importantly, past policy decisions shape future ones, providing the ideological 

scaffolding for state approaches to social problems. Building carceral capacity on 

the imagined divide between violent and nonviolent criminality, TOVC politics 

thus ensconces mass criminalization under the banner of reform. The next section 

outlines the emergence of TOVC politics at the national level, before turning to my 

case study of twenty-first century New Jersey. 
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TOVC Politics at the Federal Level 
 

As this chapter’s epigraphs suggest, twenty-first century politicians and political 

parties are largely on the same page when it comes to criminal justice reform. 

Rather than the product of compromise—some give and take between punishment 

and rehabilitation, between being “tough” or “soft” on crime—the endorsements 

of reform offered by Presidents Obama and Trump are as enthusiastic as they are 

similar. Separated by only three years but putatively on opposite ends of the 

political spectrum, both Presidents declare full-throated endorsements of the same 

basic tenets of TOVC politics: to “fix” mass incarceration, we must ease up on the 

“good” offenders while cracking down on the “bad” ones. This criminal justice 

consensus—what I am calling tough-on-violent-crime politics—has congealed 

across the mainstream political spectrum in the twenty-first century, exemplified 

by the rhetorical concurrence found in Obama’s and Trump’s words.49 TOVC 

politics holds, sometimes implicitly and often explicitly, that the criminal justice 

system is a broken one in need of fixing, and that the system’s problems can most 

clearly seen in its exorbitant fiscal costs and drastic racial disparities. Most 

importantly, TOVC politics claims to promote justice and common sense by easing 

up on low level, nonviolent offenders in the name of racial disparity and cost 

reduction, and to prioritize public safety by cracking down on “violent” offenders 

who pose a threat to the public.  

This is not to say that there is no disagreement within and between dominant 

political parties.50 Though Democrats and Republicans have both pursued reform, 

they have done so under different monikers. While conservatives often deploy the 

phrase “right on crime” to connote the massive costs of the carceral state and their 

commitment to cutting these costs, liberals often operate under the label of “smart 

on crime,” paying particular attention to the carceral state’s extreme racial 

disparities.51 But while the stated motives for criminal justice reform have fallen 

with different inflections, actors across the political spectrum are largely unified by 

their adherence to TOVC politics.  

For Democrats, decrying racism within the criminal justice system has become 

its own form of electoral currency. For example, both top 2016 Democratic 

presidential contenders Hillary Clinton and Bernie Sanders publicly refused to 
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accept donations from the private prison industry, hoping to reap electoral payoff 

by forgoing dirty money.52 Beyond private prisons, top Democratic officials have 

signaled the importance of reducing mass incarceration in campaign speeches, 

publications, and platforms. Centering criminal justice reform as a key plank of its 

2016 party platform, the Democratic Party promised to “build on effective models 

of drug courts, veterans’ courts, and other diversionary programs that seek to give 

nonviolent offenders opportunities for rehabilitation as opposed to incarceration” 

(emphasis added).53  

Top Democrats have been active in the movement. Senator Kamala Harris (D-

CA), a 2020 Democratic presidential contender, released Smart on Crime: A Career 

Prosecutor’s Plan to Make Us Safer in 2009; neither “tough” nor “soft” on crime, 

Harris laments the failure of America’s prisons to rehabilitate returning citizens 

but assures us that “as a career prosecutor, [she believes] those who commit serious 

and violent crimes should face swift and certain justice.” Indeed, Harris has 

“personally tried some of the most horrific cases imaginable, and secured 

convictions that have sent some of the worst criminals to spend the rest of their 

days behind bars.”54 As one commentator has noted, Harris deploys “smart on 

crime language to legitimize her not traditionally tough notions of criminal justice 

policy.”55 Eschewing the tough or soft on crime dichotomy, Harris instead urges 

decarceration for low-level offenders while assuring readers of her tough-on-

violent-crime credentials. Senator Cory Booker (D-NJ), another progressive 

Democratic leader and 2020 presidential contender, lists “Justice and Public 

Safety”—tethering one to the other—as a top priority on his Senate website. 

Regurgitating the narrative that mass incarceration was “largely due to overly-

punitive sentences for nonviolent, low-level drug crimes,” Booker highlights his 

work “with a bipartisan coalition to develop common-sense legislative proposals 

aimed at making America's criminal justice system fairer and more effective.”56 

This seems to be the Democratic party line on criminal justice reform: mass 

incarceration is senseless (explaining schmaltzy calls for “common-sense” reform), 

racially disparate, and unjustly harsh for those who have committed low level and 

drug offenses—the population that Democrats claim have filled prisons most 

rapidly and led to the rise of mass incarceration. 
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If Democrats have seized on criminal justice reform to prove their commitment 

to reducing racial disparities, Republicans have done so to exhibit their 

commitment to reducing budget deficits. Increasingly vocal on criminal justice 

reform, Republicans operate most frequently under the banner of Right on Crime. 

Encompassing “brand-name conservatives” such as Newt Gingrich, Grover 

Norquist, and Edwin Meese III, Right on Crime “aims to better align the 

conservative agenda on criminal justice reform with traditional conservative 

concerns about limited government, individual liberty, and free enterprise.” 

Alongside groups such as the National Association for the Advancement of Colored 

People (NAACP) in 2011, the conservative entry onto the criminal justice reform 

scene signaled to many that “the country is finally ready to enact major reforms to 

reduce the incarceration rate.”57 Seemingly emblematic of this readiness, President 

Trump’s son-in-law, Jared Kushner, has been one of the loudest voices for criminal 

justice reform in the Trump administration. Indeed, Kushner’s efforts have 

received publicity to the point that one could be forgiven for believing Kushner 

singlehandedly proposed and passed into law the FIRST STEP Act, a 2018 bill 

touted as the first major act of bipartisan criminal justice reform in decades.58  

Conservative criminal justice reform is no fringe idea of the moderate Right. In 

2016, the year of Donald Trump’s election, the Republican Party platform 

dedicated a section to criminal justice reform: “Along with diversion of first-time, 

nonviolent offenders to community sentencing, accountability courts, drug courts, 

veterans treatment courts, and guidance by faith-based institutions with proven 

track records of rehabilitation, our platform emphasized restorative justice to make 

the victim whole and put the offender on the right path” (emphasis added). To be 

sure, this statement came shortly before several paragraphs that vilify “dangerous 

criminals” and decry Supreme Court decisions that have “[eroded] the right of the 

people to enact capital punishment in their states.” And like Senator Booker, the 

Republican Party nested its proposals in a section called “Ensuring Safe 

Neighborhoods: Criminal Justice and Prison Reform.”59 Even notoriously 

conservative Senator Ted Cruz (R-TX) announced his support for recent 

legislation—provided, of course, that it include provisions to crack down on violent 

offenders: “I have long supported criminal justice reform. I believe in reducing 

mandatory minimum sentences for non-violent drug offenders, and providing 
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greater opportunities for offenders to be rehabilitated. At the same time, I do not 

believe we should be granting early release to violent offenders…this bill [the 

FIRST STEP Act] gives non-violent offenders a better chance at rejoining society 

while keeping violent offenders behind bars.”60 

While their rationales thus diverge in emphasis, conservative and liberal 

reformers have been bound by their shared need to provide political coverage for 

potentially risky decisions. In politics, it rarely pays to be less punitive. Indeed, 

when it comes to reducing punishment, the political risks for elected and other 

government officials are substantial. When considering crime, Americans are “low-

information, high-salience” voters who “do not pay much attention to the routine, 

day-to-day facts, but instead vote based on one or two particularly shocking—and 

thus salient, but likely not representative—cases.”61 Consequently, “public safety” 

has been a key refrain for reformers spanning the political spectrum, acting as a 

key propeller of TOVC politics—and explaining the consistent refrain that reform 

must be reserved for nonviolent offenders, or those who putatively pose little risk 

to public safety. As legal scholar Hadar Aviram explains, a focus on high-risk and 

violent offenders, as well as increased police funding to improve violent crime 

solving rates, strategically provides political coverage; or, as Aviram puts it, this 

strategy “expands the limits of the sayable in a political universe that does not 

reward ‘soft on crime’ stances from politicians regardless of their political 

stripes.”62  

While the drive to ensure “public safety” by tackling violent crime has been one 

of the most explored features of recent reform, the racial politics of TOVC politics 

have gone largely unexamined. The closest commentators have come to unpacking 

the racial dimensions of recent reform has been noting the racism embedded in risk 

assessment tools and other predictive technologies characteristic of reform.63 But 

while commentators have pointed out the tendency of recent reforms to reproduce 

or mask unequal racial outcomes through specific tools, even those who have looked 

most closely at recent currents of reform have failed to consider the racial politics 

that inhere in TOVC politics. In other words, scholars have failed to ask: What are 

the racial politics—not just the racial outcomes—of twenty-first century criminal 

justice reform? What does TOVC politics communicate about race and criminality? 

The next section takes up these questions. 
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The (In)Visible Racial Politics of TOVC Reform 
 

The racial politics embedded in TOVC politics are highly visible in some ways, 

and invisible in others. Most visibly, TOVC politics identifies and takes issue with 

the prison system’s vast racial disparities, pinning these disparities to the 

conviction of nonviolent drug offenders—those who supposedly drive the racial 

disproportionality of prison populations. This is what I call disparity advocacy, or 

advocacy that promotes decarceration for nonviolent, low level, and drug offenders 

in the name of reducing the racial disparities of incarceration. Disparity advocacy 

identifies the problem of extreme racial disparities, and offers the corresponding 

solution of easing up on low level and drug crimes. The modern reform movement 

finds its most promising signs of reduced prison populations in disparity advocacy. 

Weaving together stories of innocent Black men wrongfully convicted of crimes 

despite little or negative evidence, accounts of Black children tried as adults by all-

white juries, and tales of countless Black low-level offenders who, though perhaps 

technically “guilty,” have received outrageously lengthy sentences, disparity 

advocacy is the progressive face of TOVC politics.64 

Although disparity advocacy offers a straightforward equation—reducing 

incarceration for nonviolent and drug offenses will reduce incarceration’s racial 

concentration—racial disparities have plateaued despite recent reductions in prison 

populations.65 This raises an important and perhaps unexpected contradiction for 

reformers who have staked their efforts on racial disparity reduction: reformers 

have successfully achieved their desired input—fewer convictions for low-level and 

drug offenses—but have seen little change in racial output. In other words, it seems 

reformers used the wrong equation, suggesting that there is something less visible 

that requires probing about the racial politics of disparity advocacy. 

This thesis argues that the invisible underside of TOVC politics’ stated racial 

commitments fails to unsettle, and actually propels, racialized conceptions of 

criminality. Disparity advocacy has been wielded as a politically-expedient tool 

toward selective decarceration for seemingly non-serious offenses, but has not 

fundamentally altered the lens through which American society understands and 

responds to crime. Driving advocacy for the decriminalization of “offenses” that 

would otherwise be publicly palatable anyway for reasons of cost-cutting and lack 
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of putative “dangerousness,” disparity advocacy selectively humanizes those 

convicted of easy-to-stomach offenses, such as drug and other low-level crimes, but 

stops short of advocating for those convicted of violent offenses. Identifying racial 

prejudice toward low-level offenders in the system, disparity advocacy bolsters and 

even constitutes TOVC politics, implying that some have fallen prey to a racially 

biased system while others deserve to be there—“objectively”—with the 

consequence of shoring up support for convicting and caging “violent offenders.” 

In this way, through its continued pledges to excise racial disparities from the 

carceral state—to “fix” the broken system—disparity advocacy threatens to deepen 

the carceral state’s roots, and reinscribes the legitimacy of incarcerating Black 

“violent criminals.” 

The next section turns to New Jersey—a veritable ground zero for twenty-first 

century criminal justice reform—as an ideal site through which to investigate the 

causes and consequences of TOVC politics and disparity advocacy. 

 

Turning to New Jersey 
 

In scholarly and journalistic accounts alike, the state of New Jersey has largely 

been deemed an unmitigated success in terms of prison population reduction.66 

This is understandable: New Jersey reduced its prison population by nearly 11,000 

people in the twenty-first century, or by thirty-six percent (from over 30,000 in 

1999 to under 20,000 in 2018). Likewise, the state has reduced its jail population 

by six thousand since 2012. For these reasons, New Jersey has been identified as 

one of the top three states responsible for the twenty-first century decline in prison 

populations, and has been celebrated as a leader of decarceration on both traditional 

measures—such as jail and prison populations—and in terms of “innovation,” for 

steps such as its historic bail reform and its pioneering drug court movement.67 

Disparity advocacy has been a hallmark of New Jersey’s reform, with the state’s 

drastic disparities—among the worst in the nation—often taking center stage in 

conversations about criminal justice reform.68 New Jersey’s reform has consistently 

been featured in news headlines for its latest advancements, and has proceeded 

across partisan shifts in governance. Perhaps most strikingly, the state has 
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accomplished much of its progress under Republican Governor Chris Christie—

further evidence of the success to be found in bipartisan criminal justice coalitions. 

Widely celebrated and significantly decarcerated, New Jersey thus seems to 

exemplify the promise of the reformist moment. In this way, New Jersey’s story 

presents an ideal hard test case for my argument that the recent reform 

movement—characterized by TOVC politics and disparity advocacy—has 

entrenched the carceral state and ensconced Black captivity.  

New Jersey is compelling because it provides an opportunity to analyze the 

strategies and outcomes commonly held to be successful. Though some scholars 

have critiqued recent decarceration by highlighting its geographic irregularity, 

noting that prison populations have risen in some states while falling in others, 

these critics have both implicitly and explicitly deemed states with significant drops 

in prison populations as “successful,” or emblematic of the promising reform 

movement, while states with plateaus or increases in prison populations have been 

labeled failures, or places where tough-on-crime and conservative politics continue 

to reign.69 The problem with this critique is its reliance on sweeping numbers to 

extrapolate to predictions of future success, and its failure to examine the 

undergirding mechanisms of changes in prison populations. In short, it is 

dangerous to assume that states with meaningful drops in prison populations are 

on the right track without asking how that decarceration was achieved. Likewise, 

those who have pointed out the emergence of a stratified reform movement—what 

I am calling TOVC politics—have generally arrived at their critiques through a 

macro-level approach, helicoptering into various states to analyze specific 

legislation before moving onto the next, from which they then paint a broader 

picture of national trends.70 No one, however, has performed the tedious but crucial 

work of taking a deep and historically-situated dive into these dynamics within a 

single state. This study, then, seeks to build on these critiques and account for their 

shortcomings by examining the dynamics of criminal justice reform in New Jersey. 

While New Jersey’s drastic decrease in prison population is offered by many as 

proof of mass incarceration’s demise, or at least of the turning tides in favor of 

decarceration, a closer look at the data reveals a more complex story. The reduction 

of New Jersey’s imprisoned population has been uneven, decreasing for some 

offenses, increasing for others, and remaining largely unchanged in some cases. 
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Most clearly, New Jersey has decreased its prison population since 1999 largely by 

releasing (and not replacing) people incarcerated for non-violent crimes, with drug 

conviction releases accounting for the overwhelming majority of the decrease in 

prison population.  

Today, as seen in Table 1.1, there are 7,700 fewer people incarcerated in New 

Jersey prisons for drug offenses, 2,800 fewer for property crime, and 700 fewer 

for public policy offenses. These numbers represent 74, 65, and 54 percent 

decreases across drug, property, and public policy offenses, respectively. But 

decarceration has been selective. The number of people imprisoned for violent 

offenses has held essentially steady from 1999 to 2018. Incarceration has in fact 

grown in other areas: the number of people incarcerated for weapons offenses has 

increased by 1,700 people since 1999, representing a 189 percent increase.71 

 

Year Violent Property Public 
Policy Weapons Drugs Not 

Coded Total 

1999 12,200 4,300 1,300 900 10,400 1,200 30,300 

2018 12,000 1,500 600 2,600 2,700 100 19,500 

Percent 
Change -2% -65% -54% 189% -74% -92 % -36% 

Net 
Change -200 -2,800 -700 +1,700 -7,700 -1,100 -10,800 

 

Table 1.1   Net Change in Base Conviction Type, 1999-2018. Source: Author 
compilation from Office of Policy and Planning, Annual Offender Characteristics Report 
(Trenton, New Jersey: New Jersey Department of Corrections), various years. 

 

While incarceration for all non-violent crime categories has decreased since 1999, 

Figure 1.1 demonstrates that reductions in incarceration for those with drug 

offenses has been the primary engine of New Jersey’s decarceration, while violent 

and weapons crime convictions have remained steady or increased.72 Consequently, 

there has been a drastic reversal in the composition of New Jersey’s prison 

population in terms of offense type. Whereas in 1999 most incarcerated people 

were convicted of a non-violent crime conviction (57 percent), today individuals 

with violent and weapons crime convictions account for the vast majority—75 

percent—of all incarcerated individuals in New Jersey prisons.  
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Figure 1.1   Base Convictions of New Jersey Incarcerated Population, 1999-2018. 
Note: Base offense indicates the most ‘serious’ offense at time of admission, and does not 
include additional offenses to the base offense in the case of multiple sentences at 
admission. Violent offenses include homicide, sexual assault, aggravated and simple 
assault, robbery, kidnapping, other sex offenses and other person offenses (i.e. terroristic 
threats, coercion, larceny from a person, death by auto and negligent manslaughter). 
Property offenses include burglary, arson, theft, forgery, embezzlement, and receiving or 
possessing stolen property. Public policy offenses include racketeering, gambling, 
corruption, perjury, escape, bail jumping, juvenile and family related offenses, and 
conspiracy. Weapons offenses include weapon possession and operation. Drug violations 
include distribution, manufacture, possession, and use of drugs. According to the DOC, 
virtually all drug offenses are for sale and distribution rather than for mere possession. 
Source: Author compilation from Office of Policy and Planning, Annual Offender 
Characteristics Report (Trenton, New Jersey: New Jersey Department of Corrections), 
various years. 
 

Perhaps the most striking element of decarceration in New Jersey has been the 

consistency in racial disparities across time; while drug and low level convictions—

supposedly the driver of racial disparities—have been all but eliminated, the racial 

breakdown of New Jersey’s prison population is unwavering. In 1999, New Jersey’s 

prison population was 64 percent Black; today, that number is nearly unchanged, 

at 62 percent.73 Convictions for violent offenses, then, appear to be just as racially 

disproportionate as convictions for nonviolent offenses. Once more, New Jersey 
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provides an ideal test case for examining the shortcomings of the current reformist 

moment: how is it possible that a “successful” reform strategy predicated on 

reducing racial disparities has preserved racial disproportionality? To begin 

answering this question, the next section outlines my approach before schematizing 

the primary mechanisms through which New Jersey has enshrined the carceral 

state in the name of racial justice and criminal justice reform. 
 

 

Approach 
 

Decoding Decarceration argues that the current celebration of criminal justice 

reform mischaracterizes the nature of the contemporary movement and erases the 

historical lineage of prison reform. Following scholars and activists such as Naomi 

Murakawa, Angela Y. Davis, Mariame Kaba, Heather Schoenfeld, Ruth Wilson 

Gilmore, Judah Schept, and Marie Gottschalk, I look past reformers’ stated 

intentions and focus on policy outcomes of reform. Rather than accepting dominant 

dualities—such as seeking punishment or reform, one-sided carceral building 

versus bipartisan dismantling, or rising prison populations indicating bad policy 

and shrinking ones equating to good policy—this thesis seeks to defamiliarize the 

word “reform,” considering it as a site of exploration in itself.74 Consequently, I do 

not ask whether the system is being reformed, but rather how it is being reformed. 

By troubling the boundaries between “easing up” and “cracking down,” this thesis 

considers how “reform” itself is an engine of carceral state building, even if done 

in the name of racial justice, reducing costs, or eliminating mass incarceration. 

This approach looks beneath the recent reduction in prison populations and 

beyond the unbridled fanfare for mass incarceration’s impending doom to explore 

the dynamics of modern reform in the state where reform is “working”: New 

Jersey. Before moving on, however, I explain my approach to key terms and 

concepts employed in this thesis. 
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Why “Violent Crime”? 
 

Though discrete crime categories seem to make it easy to distinguish between those 

who are and are not dangerous, this thesis argues just the opposite. While evoking 

the seemingly self-evident horribleness of “violent crime” is enough to make many 

recoil, legal scholar Jonathan Simon notes that “violence is a much more capacious 

legal category than most people assume.”75 The most consequential assumption 

related to crime labels is that they tell us the relative dangerousness of a person: a 

person convicted of a violent offense, we assume, is more dangerous than a person 

convicted of a nonviolent offense. But this rigid line drawn to separate violent and 

non-violent offenders, Gottschalk argues, “reinforces the misleading view that 

offenders should be defined forever by the seriousness of the offense that initially 

sent them away.”76 In reality, crime categories are slippery, sometimes hiding more 

than they reveal.  

There is a strong presumption that people convicted of violent crimes are 

violent people.77 This is often part of the justification for lengthy sentences for those 

convicted of violent crimes, merging punishment and incapacitation to, in theory, 

deter others from committing similar crimes and, in practice, prevent the convicted 

from reoffending.78 But significant evidence suggests that the deterrence theory is 

largely a myth, having at best a very modest effect. As Pfaff explains, while 

determining sentence length’s efficacy as a deterrent is relatively understudied, one 

review of the few methodologically rigorous studies “found little to no evidence 

that long sentences have any real deterrent effect.”79 Further, regarding 

incapacitation, Pfaff flags the mistake of merging the person and their offense, of 

concluding that one who has committed a violent act is a forever-violent person. 

Gottschalk argues similarly, noting that those convicted of offenses such as murder 

are actually least likely to reoffend, an argument characterized by the phrase “one, 

then done.”80 Most fundamentally, some scholars have pointed out, violence is not 

a personality trait; it is produced by conditions of poverty, isolation, 

heteropatriarchy, inequality, and violence itself.81  

Additionally, crime categories do not necessarily depict the nature of one’s 

actions. For example, felony statutes vary immensely across states. Some are quite 

expansive, treating any accomplices to a felony murder as equally liable as the 
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person who pulled the trigger during the commission of another felony. In the most 

extreme case, codified in multiple states, “lending a car to a friend who ends up 

using it to commit a murder could be cause to send a person away for life.”82 The 

Prison Policy Initiative helpfully sums up the danger of relying on crime categories, 

noting that “‘murder’ groups together the rare group of serial killers with people 

who committed acts that are unlikely for reasons of circumstance or advanced 

age to ever happen again.”83 The same slipperiness of crime categories holds true 

for those convicted of sexual offenses. For example, despite common assumptions 

that those required to register as sex offenders have sexually assaulted a child or 

adult, Gottschalk explains that  

 
many states require people to register as sex offenders for actions that do not 
necessarily involve coercion or violence (for instance, flashing, consensual sex 
between teenagers, or prostitution-related offenses) or that may have had little 
or no connection to sex (such as public urination).84 

 
In fact, many of today’s ‘sex offenders’ were convicted under anti-sodomy statutes 

(regardless of consent) that were overruled by the Supreme Court in 2003. 

Further, though most registries are available online, few update their information 

or provide details about one’s age at the time of the offense, meaning that, for 

example, in the case of a Romeo-and-Juliet offense, “as time goes by, what was 

originally a case of underage consensual teenage sex looks more like a case of child 

rape on the Internet registry.”85 

While violent crime is thus a capacious legal category, so too is nonviolent 

crime. Though nonviolent crime—and especially drug possession—is increasingly 

painted with a sympathetic brush, Gottschalk draws on the criminological 

literature to note that one’s current conviction has little predictive power over one’s 

next conviction.86 This is likely due in part to the often-arbitrary conviction that 

ultimately sends one to jail; according to Harvard criminologist Robert Sampson, 

“the charge or offense leading to a specific incarceration decision is often arbitrary 

and depends on issues of evidence.” Thus, while the “idea of ‘violent offenders’ 

plays well as a narrative…it has always been difficult to reliably differentiate such 

offenders [through prediction] by the operational practices or data used by the 

current criminal justice system.”87 
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The Prison Policy Initiative’s analysis is once more instructive, but in this case 

in the opposite direction, noting that those convicted of nonviolent and drug 

offenses may have actually committed a more “serious” crime: “almost all 

convictions are the result of plea bargains, where people plead guilty to a lesser 

offense, perhaps of a different category or one that they may not have actually 

committed.”88 In other words, many who wear the label of “nonviolent drug 

offender” have committed an act that many might consider violent. In fact, Eric 

Sevigny and Jonathan Caulkins have estimated that only about 6 percent of those 

in state prisons are “unambiguously low-level drug offenders.”89 In this way, as 

Gottschalk explains, drug charges often serve as proxies for violent crimes, because 

they are more easily provable even if accompanied by less prison time.90 

Perhaps most importantly, the willingness of reformers to demonize violent 

crime while lamenting the impact of the war on other nonviolent drug crime 

presents a glaring inconsistency in the rationale that many reformers claim 

animates their work. While advocates are increasingly willing to ascribe drug 

offenses to one’s conditions—such as socioeconomic status, racism, education, and 

housing—they are generally unwilling to extend this type of analysis to those who 

have committed violent crimes. For nonviolent crimes, reformers are happy to allow 

for societal drivers and root causes; but for violent crimes, extending a societal 

analysis becomes politically risky, as if reformers were discounting the seriousness 

of violence or the toll on victims.91 What this ignores, however, is that those who 

commit crimes of violence have normally suffered the gamut of violence themselves; 

as restorative justice practitioner Danielle Sered has noted, “Nearly everyone who 

commits violence has also survived it, and few have gotten formal support to 

heal.”92 

In short, committing a violent crime does not make one a violent person, and 

crime categories tell us much less than we think they do—meaning that making 

policy on the basis of these categories is at best uninformed, and at worst threatens 

to reproduce and sustain mass incarceration. 
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What is Crime, Anyway? 
 

I approach “crime” as a politically constructed concept, one that changes with 

political currents and encompasses a narrow range of actions and behaviors that 

correspond to varying degrees to harm caused by a person. “Crime” is not a fixed 

and discrete category of human action; it is an ever-changing concept that is 

contested across time and place, as evidenced by the existence of fifty-one different 

criminal codes in the United States.  

This approach runs counter to the modern criminal justice reform movement. 

Dominant reform strategies generally take the state’s response to crime and 

criminals as variable, or as worthy of objection, but criminal behavior as fixed and 

inherent—for reformers, what constitutes a crime is easily knowable and objective, 

while who gets caught for committing crimes and how harshly they are punished 

is subjective, and depends on racial prejudice. For example, while disparity 

advocates often recognize the racialization enshrined in law, they generally object 

to unequal treatment rather than questioning the “criminality” behind the crime. 

For example, disparity advocates frequently denounce the built-in racism of the 

100:1 penalty ratio for crack versus powder cocaine despite the two substances 

being nearly identical, and its outsized impact on Black communities.93 But even 

in this case, advocates object to differential penalization by race, rather than 

penalization at all. In this way, disparity advocacy does not challenge the urge to 

punish—it just demands that punishment be meted out equally and not too harshly. 

Think back to Obama’s words that opened this chapter: “If you’re a low-level drug 

dealer, or you violate your parole, you owe some debt to society. You have to be 

held accountable and make amends. But you don’t owe 20 years. You don’t owe 

a life sentence. That's disproportionate to the price that should be paid.” 

A vast literature argues that crime is politically and historically constructed, 

environmentally-dependent, and narrowly construed in the United States.94 As 

defined by sociologist Victor Rios, criminalization is “the process by which styles 

and behaviors are rendered deviant and are treated with shame, exclusion, 

punishment, and incarceration.”95 Criminalization is a process, a set of decisions 

that designates some behaviors as worthy of state punishment, or what 

criminologist Todd Clear calls the “government’s organized infliction of harm upon 
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a citizen.”96 But just as importantly, the process of criminalization is always 

accompanied by the unspoken reality of decriminalization—ultimately, acts which 

are not criminalized are effectively decriminalized, even those that may cause harm 

to the same or greater extents. 

As many have pointed out, those acts designated as criminal do not provide a 

particularly good catalog of sources of harm in society. As a proxy for harm, crime 

is a failure. For example, historian Micol Seigel notes the striking absence of acts 

such war, pollution, systemic medical neglect, and systems of concentrated wealth 

and power from the repertoire of crime, despite their doubtless role as perpetrators 

of harm.97 And as Paddy Hillyard and Steve Tombs argue, “Many events and 

incidents which cause serious harm are either not part of the criminal law or, if 

they could be dealt with by it, are either ignored or handled without resort to it.” 

In this way, designating certain acts as crimes deflects from the seriousness of other 

harm-causing behaviors, and in some cases excludes them from being considered 

harmful altogether.98 Consider the following example, offered by philosopher 

Jeffrey Reiman: because the law has been constructed to generally require mens 

rea, or proof of intent from the “criminal,” two behaviors which result in similar 

outcomes are considered drastically differently. The first, intentional murder, is 

clearly a crime. The second, committed by what Reiman calls “absentee killers,” 

occurs when, for example, “employers refuse to invest in safe plant or working 

methods, where manufacturers falsify safety data for new products, where illegal 

discharges are made of toxic substances into our environment, and so on.”99 

Though intent perhaps differs between cases, Reiman argues that even the 

absentee murderer “knew his acts were likely to harm someone,” and there is thus 

“no moral basis for treating one-on-one harm as criminal and indirect harm as 

merely regulatory.”100  

In short, U.S. crime policy is largely individualizing. It considers, punishes, and 

reserves the bulk of disdain for harmful (and non-harmful) interpersonal acts, 

while ignoring most large-scale acts of social harm.101 There is no objective, de-

racialized neutral backdrop to crime. As Hillyard and Tombs have written, “Unless 

we have a story about what is crime and who is a criminal, it is impossible to 

recognize either.”102 And as many have shown, the United States’ story of crime 

and criminality is intimately intertwined with Blackness.103 Consequently, this 
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thesis approaches crime as a politically and historically constructed phenomenon 

rather than an objective measure of harm caused to society. 

 

Reforming or Preserving? 
 

I approach “criminal justice reform” with skepticism, as a site of exploration in 

itself. I ask, what are reformers doing when they claim to reform the system? 

Though commentators have latched onto the word “reform”—considering it to be 

obviously, self-evidently positive—the apparent bipartisan consensus on reform is 

not new. Rather than a response to mass incarceration, bipartisan criminal justice 

reform was a cause of mass incarceration. To position “criminal justice reform” as 

a shift in America’s relationship to imprisonment, then, is thus to misconstrue the 

origin of the prison. 

In his seminal work Discipline and Punish: The Birth of the Prison, social 

theorist Michel Foucault charts the rise of the prison at the turn of the 19th century, 

and is worth quoting at length: “The movement for reforming the prisons, for 

controlling their functioning, is not a recent phenomenon. It does not even seem to 

have originated in a recognition of failure. Prison ‘reform’ is virtually contemporary 

with the prison itself: it constitutes, as it were, its programme.”104 As Foucault 

explains, prisons and the movement for their reform were coterminous; prisons 

were born out of the movement for reforming penal practices, and have been driven 

by administrative adjustments, top-down tinkering, and bottom-up bargaining 

from the beginning. Foucault argues that while reformers consistently implement 

new tools to improve the prison, these mechanisms actually form a core part of the 

prison’s functioning, and have “been bound up with [the prison’s] existence 

throughout its long history.”105 Consequently, Foucault notes, “the prison should 

not be seen as an inert institution, shaken at intervals by reform movements.”106 

Instead, reform is inextricable from the prison’s very functioning, consistently 

tinkering with it in the name of improvement, but never—as two centuries worth 

of evidence have shown—eliminating or significantly humanizing it.107 

It should be telling that prison reform was not born of recognition that prisons 

posed a problem, but rather from the conviction that prisons would be the solution. 

Prisons, as scholar-activist Angela Y. Davis explains, were the solution to the 
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perceived problem of corporal punishment as the dominant response to crime. The 

original prison reform movement transformed prisons from pre-punishment 

detention institutions into sites of punishment themselves: “Imprisonment itself 

was neither new to the United States nor to the world, but until the creation of this 

new institution called the penitentiary it served as a prelude to punishment.”108 In 

the pre-prison-as-punishment days, Davis explains that imprisonment was merely 

the prelude to corporal punishment; imprisonment was a means of detaining one 

before an execution, whipping, torture, or similar punishment. With the advent of 

the prison, however, “incarceration became the punishment itself.”109 Geared 

toward producing the type of prisoner its name suggested—penitent ones—

incarceration in the new American penitentiary was “regarded as rehabilitative, 

and…was devised to provide convicts with the conditions for reflecting on their 

crimes and…for reshaping their habits and even souls.”110 This new system, far 

from decried as in need of reform, was the reform, and was “linked to the larger 

campaign for the rights of citizens.”111 The goal of prison reform, both then and 

today, was to produce a better system of punishment. Consequently, “if the words 

‘prison reform’ so easily slip from our lips, it is because ‘prison’ and ‘reform’ have 

been inextricably linked since the beginning of the use of imprisonment as the main 

means of punishing those who violate social norms.”112 

While the preceding scholars have traced the long history of the American 

prison, others have charted the rise of the contemporary prison system, focusing 

on its extreme racial concentration and unprecedentedly large population. Perhaps 

the best-known account of the modern prison buildup is Michelle Alexander’s The 

New Jim Crow, which posits that mass incarceration emerged in the 1970s as a 

backlash to the Civil Rights movement, accomplished through the formally-

colorblind repackaging of anti-Black racism. This backlash was exemplified by 

Nixon’s Southern Strategy, which used race as a “powerful wedge” to disrupt “a 

solid liberal coalition based on economic interests of the poor and the working and 

lower-middle classes, and by Ronald Reagan’s ability to “[echo] white frustration 

in race-neutral terms through implicit racial appeals.”113 But as scholars such as 

Naomi Murakawa and Elizabeth Hinton have since pointed out, carceral buildup 

was not merely a Republican affair; instead, today’s capacious carceral state has its 



 27 

roots in the three decades preceding Nixon’s ascendance to the presidency, when 

liberals held the Oval Office.114 

As Murakawa demonstrates, law-and-order liberals of the 1940s-60s laid the 

foundations for the modern carceral state. Though perhaps with good intentions, 

liberals turned to carceral state-building as the “solution” to racism, viewing racial 

violence as a psychological irrationality that could be curbed by “the replacement 

of the personalized power of government officials with codified, standardized, and 

formalized authority.”115 By sequestering the problems of racism and racial violence 

within personal—rather than state—failing, liberals modernized carceral 

machinery, prioritizing procedural justice and working from the assumption that 

carceral power—so long as it was used correctly—would fundamentally protect and 

defend rather than marginalize and attack. By tethering racial justice to carceral 

state-building—and massively increasing police funding for new trainings and 

enhanced procedures—liberals consistently relied on the notion of a system-gone-

wrong and thus ultimately entrenched the link between Blackness and 

criminality.116  

In short, just as the prison was once born of the movement to improve 

punishment, mass incarceration’s roots can be found in the liberal mission to curb 

violence by building a bigger, better punishment system. While there is certainly 

a new current of energy devoted today toward reducing mass incarceration, one 

that is exhibited by both liberals and conservatives, concurrence between political 

parties on the issue of imprisonment and policing is nothing new. Instead, 

bipartisan carceral state building led to mass incarceration, meaning that modern 

consensus between political actors should not be viewed as inherently positive, nor 

should the prison system’s “reform” be seen as intrinsically progressive. Criminal 

justice “reform” as anything other than what the United States has engaged in 

since the creation of the prison is thus a fiction, one that we invoke each time we 

frame what “we” are doing now as different from what “they” did then.  
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TOVC Politics in Practice 
 

How does tough-on-violent-crime politics legitimize mass incarceration and 

entrench the link between Blackness and criminality? To introduce my argument 

in broad strokes, below I schematize the primary and interrelated mechanisms by 

which TOVC politics—and particularly disparity advocacy—enshrines the carceral 

state and legitimizes the incarceration of (Black) violent criminals. I first identify 

concrete legal, programmatic, and technical mechanisms by which recent reforms 

have, in criminologist and anthropologist Judah Schept’s words, “rhetorically 

[rejected] mass incarceration while materially replicating it.”117 The boundaries 

between these mechanisms are porous, but I map them out here to articulate the 

most concrete ways in which reforms have legitimized incarceration for “violent” 

offenders—regardless of whether the resulting incarceration is “mass” or racially 

disparate. Second, I map the rhetorical strategies employed by reformers in recent 

decades that reinforce the seeming objectivity of (Black) violent criminality and 

thus legitimize the continued caging of such “criminals.” 

 

Legal, Programmatic, and Technical Mechanisms 
 

1. Statutory changes that link a reduction in punishment for one type or category of 

crime to an increase in punishment for another—the increase/decrease effect. 

Many twenty-first century policymakers have conditioned statutory decreases in 

punishment in areas such as drug policy on increased statutory punishment for 

other crime categories, such as sex offenses and violent crimes, or on increased 

funding for anti-terrorism and surveillance.118 Sociologist Christopher Seeds refers 

to this dynamic as “bifurcation,” or the categorically different treatment of 

offenders with regard to offense, resulting in policy developments that “push in 

both directions at the same time”—both more and less punitive.119 Legal scholar 

Jessica Eaglin has noted the reciprocal relationship between easing up on some 

and cracking down on others, pinning bifurcation to the drug court movement that 

began in the 1990s, and arguing that “support for easing up on drug offenders and 

other nonviolent offenders implicitly or explicitly means freeing resources in order 

to get tough on the ‘really bad guys.’”120 Assessing the bifurcation hypothesis 
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empirically, Beckett et al. found an overwhelming tendency in state legislatures to 

focus exclusively on drug and nonviolent crime, leaving intact or increasing 

penalties for those convicted of violent and sexual offenses.121  

Marie Gottschalk has provided one of the most concrete analyses of what she 

calls “split policy verdicts,” arguing that the dominant reform movement’s 

tendency to advocate only for the “non non nons”—or those convicted of non-

violent, non-sexual, and non-serious offenses—has shifted the carceral state’s focus 

from the war on drugs to the war on sex offenders, whom Gottschalk dubs “the 

new untouchables.”122 Despite reform related to drug and nonviolent offenses, 

Gottschalk explains, sex offenders have seen almost universally harsher sentences, 

new registration and community notification laws, and indefinite civil commitment 

even after completing criminal sentences.123 The same has occurred for those 

convicted of other violent offenses. For example, Gottschalk demonstrates that 

within the past two decades both the usual suspects—states such as Arizona, South 

Carolina, and Florida—and seemingly-progressive states including Massachusetts 

and New York have passed legislation such as sentencing reforms to reduce 

penalties for nonviolent drug related crimes, while often redefining other crimes as 

violent or ratcheting up penalties for violent crime.124 

 

2. Reforms that tether a reduction in prison time for nonviolent offenders to 

admission to another carceral apparatus—the net-widening effect. 

Though violent crime politics is the centerpiece of this thesis, the conditions of 

“decarceration” for nonviolent offenders warrant study as well: when low level 

offenders are diverted from prison, where do they end up? Steeped in language of 

rehabilitation and treatment, recent reform has re-channeled, rather than reduced, 

punishment. If time spent in prison has been reduced, time spent under carceral 

control has plateaued or expanded. Rather than contracting, then, the carceral state 

is morphing and being diffused across all levels of society through channels such 

as community-based supervision and electronic monitoring.125 This is particularly 

evident in the rise of drug courts which, as documented in Chapter 1 and in a 

growing literature, have re-channeled those with drug offenses from lengthy prison 

sentences into lengthy drug court sentences.126 While perhaps initially reducing 

prison populations, such reforms constitute what scholar-activist James Kilgore 
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has called “carceral humanism,” which “recasts the jailers as caring social service 

providers,” especially in the realms of mental health and substance abuse.127 

Similarly, probation—a liberal invention originally envisioned as an ‘alternative to 

incarceration,’ or an improvement to the system—has ballooned to point of “mass 

probation.”128 More broadly, scholars refer to this process—wherein reforms 

expand the scope and function of the carceral state, conceived beyond the number 

of people in cages—as “net-widening,” or “administrative or practical changes that 

result in a greater number of individuals being controlled by the criminal justice 

system.”129 Also called “transcarceration,” such reforms “blur the boundaries 

between different institutions in charge of confining, treating, punishing, and 

disciplining deviant populations.”130 Call it carceral humanism, net-widening, or 

transcarceration; either way, even for those who seem to benefit the most from 

TOVC politics, there is ultimately no clear exit from the grip of the carceral state. 

 

3. Reforms that legally or programmatically formalize the status divide between 

violent and nonviolent crime—the status divides effect. 

In addition to reforms that pair punishment decreases with punishment increases 

and widen the net of carceral control, a third mechanism is the programmatic and 

statutory formalization of status divides between those convicted of nonviolent and 

violent crimes. Status divides between nonviolent and violent offenders justify a 

range of exclusions, and legitimize differential treatment across the board: who 

receives treatment, who is granted parole, who is eligible for public benefits, who 

is considered for employment and education post-incarceration, who is arrested, 

and who is released pretrial. Status divides are reinforced even when punishments 

for violent offenders are not increased. Status divides are created and fortified 

through statutory reforms that exclude violent offenders—for example, then-

Attorney General Eric Holder’s successful mission to exclude those convicted of 

violent offenses from the 2011 Fair Sentencing Act—and through administrative, 

programmatic policies such as exclusive drug court policies, the “box” asking about 

prior conviction history, parole policies that exclude those with violent offenses 

from early release, and pretrial release decisions that fall along lines of perceived 

dangerousness.131 While some suggest that focusing on nonviolent offenses allows 

reformers to gain a foothold in the hearts and minds of an otherwise reform-averse 
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public, Pfaff argues that this low-hanging fruit approach all too often stops when 

the lowest fruit is harvested: “for all the talk of ‘low-hanging fruit,’ there doesn’t 

appear to be anyone building ladders to pick the fruit higher up in the tree.” In 

fact, “far from building taller ladders, we seem to be burning the wood we need to 

build them.”132 As Katherine Beckett et al. explain, the reification of status divides 

represents not an “unequivocal rejection of the policies and ideas that have 

sustained mass incarceration” but rather the implication that “punishments for 

people convicted of a violent offense are ‘smart’ and acceptable.”133 In short, 

statutory and programmatic status divides offer “rightful” punishment for violent 

crimes as the implicit and explicit flip side of wrongful punishment for nonviolent 

crimes. 

 

4. The adoption of risk assessment tools that double down on narrow conceptions of 

dangerousness and provide coverage for racial disparities. 

A turn to actuarial risk assessment tools and methods has been a hallmark of recent 

reform, and is one of the most concrete mechanisms of carceral entrenchment. As 

legal scholar Bernard Harcourt explains, actuarial tools use “large datasets of 

criminal offending rates in order to determine the different levels of offending 

associated with a group or with one or more group traits and, on the basis of those 

correlations, to predict the past present and future criminal behavior of a particular 

person and to administer a criminal justice outcome for that individual.”134 

Actuarial risk assessment tools emerged in the early twentieth century, but have 

expanded explosively in recent decades, infusing nearly every twenty-first century 

reform from policing, bail, and diversionary programs to prison assignment, 

probation, parole, and reentry. The most frequent critique of actuarial tools is that 

they reproduce and provide coverage for racial disparities by utilizing 

socioeconomic and demographic factors such as gender, age, marital status, 

employment, and education.135 Even tools that do not use this information—and 

instead opt for putatively narrower and more “objective” information such as past 

criminal history—have come under fire; in Harcourt’s words, “risk today has 

collapsed into prior criminal history, and prior criminal history has become a proxy 

for race.”136 Consequently, when reputedly progressive organizations such as the 

ACLU support the adoption of risk assessment tools, they often do so on the 
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condition that racial bias be coded out of the algorithms, demanding the avoidance 

of factors that act as proxies for race.  

While these are important objections—namely, that actuarial risk assessment 

tools reproduce racial disparities by using seemingly colorblind proxies for race—

fewer critiques have noted how risk assessment tools amplify the divide between 

violent and nonviolent crime, and double down on a narrow conception of 

dangerousness in the name of colorblindness.137 Colorblindness, sociologist 

Eduardo Bonilla-Silva explains, positions “contemporary racial inequality as the 

outcome of nonracial dynamics,” most often “as the product of market dynamics, 

naturally occurring phenomena, and blacks’ imputed cultural limitations.”138 But 

even when they do not explicitly consider race, risk assessment tools nonetheless 

communicate that we can know who is dangerous, and to what extent the 

dangerous person need be feared and contained. Because risk assessment tools 

grant objectivity to the concept of dangerousness, reformers are left hamstrung if 

a tool indicates that a disproportionate number of Black people are threatening—

after all, the tool is “objective.” In this way, beyond simply reifying race-

differentiated outcomes through their proclaimed objectivity, risk assessment tools 

also produce race along the divide of dangerousness. Indeed, as Bonilla-Silva 

reminds us, “Racism produced (and continues to produce) ‘races’ out of people 

who were not so before.”139 Likewise, as Ruth Wilson Gilmore explains, reformers 

“renovate commonsense divisions by objectifying certain kinds of people into a pre-

given category that then automatically gets oppressed.” These categories "make 

races by making some people, and their biological and fictive kin, vulnerable to 

forces that make premature death likely and in some ways distinctive." Risk 

assessment tools, which use already-racialized categories to sort individuals along 

lines of dangerousness, thus reinforce the connection between Blackness and 

dangerousness, granting it increased legitimacy under the guise of objectivity.140 
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Rhetorical Mechanisms 
 

1. An exclusive focus on individual acts of violence that enunciates the legitimacy of 

the criminal justice system and defangs proposals for radical reform. 

In turning away from the vilification of drug and low level offenses, twenty-first 

century reformers have reaffirmed violent crime as an objective benchmark for 

harm that merits punishment. The centrality of a limited conception of harm and 

violence instantiates the legitimacy of the punishment system, offered as prima facie 

evidence that there must be some punishment infrastructure as the only means by 

which to handle the “really bad guys.” Further, by defining violence narrowly and 

referencing it often, TOVC politics distracts from broader and systemically violent 

conditions—for example, the disparate impact of disease and illness from climate 

change on low-income communities of color, drastic and racialized wealth 

inequality, loose regulatory financial practices that expose poor communities of 

color to financial uncertainty, and the legal and illegal but routine practices that 

limit access to health care, a living wage, adequate education, housing, and the 

freedom to thrive. By binding violence within the confines of individual acts of 

physical harm, TOVC politics simultaneously highlights the necessity and 

legitimacy of carceral control, and neutralizes calls for radical reform.141 

 

2. Positioning “pure” information—achievable through new technologies—as 

uncontaminated by human prejudice and thus a key component of carceral 

improvement. 

Twenty-first century reform positions technological expansion and data acquisition 

as an exit strategy from racism, pursuing “pure” information that is supposedly 

uncontaminated by prejudice. This appears particularly in the rise of “evidence-

based practices” at each step in the punishment process (policing, sentencing, 

incarceration, reentry) which reframe those in the criminal justice system as 

“clients” and as people with “criminogenic needs” that can be managed and 

reduced through evidenced-based programming.142 But as Gottschalk explains, the 

“narrow emphasis on evidence-based research…fosters the impression that the 

birth of the carceral state was the result of bad or nonexistent research rather than 

bad politics or bad policy.”143 In other words, the reform movement’s obsession 
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with technocratic advancement obscures the origins of the carceral state and 

conjures the illusion of carceral improvement as a realistic goal. By continually 

demanding purer data, more accurate metrics of success, and more thoroughly-

tested and proven methods, reformers have reinforced the idea that, if only we can 

find the right data and use the right methods, we can properly track down and 

punish the truly terrible. The rhetorical emphasis on data, information, and 

technology has driven the creation of new technology infrastructures which, 

shrouded in language of efficiency, routinize imprisonment for those the data 

declare cageable. 

 

3. Black innocence—either legal or moral—as a prerequisite for Black humanity, or 

moving rather than obliterating the crime line.  

Disparity advocacy selectively humanizes those it deems innocent or, as this section 

argues, moves what I call the crime line—the boundary circumscribing acts that 

are and should be met with punishment—to encapsulate fewer actions and 

behaviors. The crime line delineates the punishability of acts; outside the crime 

line’s boundary are actions considered more morally acceptable, and therefore 

deserving of less or no punishment. Moving the crime line comes at a cost, 

producing a firmer, more impenetrable line that becomes harder to move in the 

future. 

Disparity advocacy shifts the crime line by creating new categories of 

innocence, conceived of here in two ways: legal and moral. Legal innocence occurs 

when one has been wrongfully convicted of a crime, while moral innocence stems 

from the recognition that one’s “crime” was not harmful (or is less harmful than its 

current punishment indicates). Whether the case of the father who stole food to 

feed his family and was put away for life for his “third strike” offense, or the low-

level drug user who got harmlessly high, moral innocence highlights the absurdity 

of lengthy incarceration sentences. Low-level, nonviolent offenders are most 

typically regarded as the morally innocent, and are thus the key benefactors of 

disparity advocacy.144 As seen in Figure 1.2, reformers are shifting the crime line 

to no longer include actions that are regarded as morally innocent, but do so in a 

way that reinforces the boundary between innocence and guilt for nonviolent 

versus violent offenders. To the left of the crime line are those deserving of less or 
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no punishment. These individuals are often targeted for “rehabilitative” 

interventions that rhetorically focus less on punishment and more on restoration, 

or for decreases in sentence lengths. To the right are the “objectively” criminal and 

guilty, or those who deserve punishment. 

 

 
Figure 1.2   Moving the Crime Line. The vertical lines represent the progression of the 
crime line. To the right of the crime line are acts deemed objectively criminal and deserving 
of pure punishment. To the left are acts that deserve less or no punishment. Especially in 
the pre-Civil Rights era but after as well, Blackness has been prima facie evidence of 
criminality; all-white juries have convicted legally-innocent Black men and women of 
crimes with little to no evidence. Moving the crime line to the right (on this figure) of 
legal innocence has been the most straightforward145 accomplishment of the twenty-first 
century reform movement as new DNA evidence has become available to exonerate legally-
innocent individuals, and nonprofits have formed to re-open cases tried by, for example, 
all-white juries.146 Moving the crime line to the right of low-level, nonviolent crimes has 
been the more recent, and perhaps more difficult effort, and has involved the construction 
of relative moral innocence for and humanization of those convicted of low-level and 
nonviolent drug offenses. 
 
 
What are the implications of staking reduced punishment on innocence? As 

Saidiya Hartman explains, granting Black humanity and recognizing systemic 

racism have historically required the identification of innocent Black sufferers who 

can be understood through white empathy. Hartman’s analysis is worth quoting at 

length, as it elucidates the centrality of innocence to the project of humanization:  

 
One of the fundamental ethical questions/problems/crises for the West [is] 
the status of difference and the status of the other. It's as though in order to 
come to any recognition of common humanity, the other must be assimilated, 
meaning in this case, utterly displaced and effaced: “Only if I can see myself 
in that position can I understand the crisis of that position.” That is the logic 
of the moral and political discourses we see every day—the need for the 
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innocent black subject to be victimized by a racist state in order to see the racism 
of the racist state.147 (emphasis added) 

 
This is the logic of disparity advocacy: by looking at relatively innocent people who 

are punished too harshly, we can see racism within the criminal justice system. 

Stated differently, to be less racist, we need to identify more innocent Black people. 

In this way, innocence has become a precondition for antiracist political campaigns. 

But advocacy staked on innocence cannot hope to end systems of criminalization. 

As Gilmore notes, “The way the system works is to move the line of what counts 

as criminal to encompass and engulf more and more people into the territory of 

prison eligibility…So the problem, then, is not to figure out how to determine or 

prove the innocence of certain individuals or certain classes of people, but to attack 

the general system through which criminalization proceeds.”148  

Disparity advocacy does the opposite. Taking issue with the presumed penal 

misfire of punishing criminal behavior too harshly, disparity advocacy redraws the 

crime line, circumscribing a shifted terrain of what is justifiably punishable. Doing 

so necessitates images of Black innocence. Consider, for example, one of disparity 

advocacy’s key claims: that there is no difference in rates at which people of 

different races commit crimes. Because of disparity advocacy’s focus on drug crimes 

in particular, a key statistic that circulates through journalistic and scholarly 

accounts goes something like this: “Blacks and whites use and sell drugs at similar 

rates, but Blacks are disproportionately arrested and incarcerated for these 

offenses.”149 This is the through-line of disparity advocacy: the main reason for 

racial disparities in prisons is racial prejudice that treats relatively innocent Black 

people more harshly than white people. In this way, disparity advocacy’s range of 

inquiry is narrow: it compares who commits crimes with who is arrested for crimes, 

and weighs how punishment is meted out differentially by race, objecting to any 

disparities. In this framework, the morally innocent who are punished too harshly 

reveal to us racial prejudice; only the innocent yet still punished Black victim can 

illustrate the racism of the carceral state. The goal, then, is to successfully 

recalibrate the system such that (relative) innocence is no longer punished (too 

harshly). Disparity advocacy thus wants nothing to do with those convicted of 

violent crimes, because such crimes, it seems, should be punished harshly—

resultant racial disparities be damned.  



 37 

By holding “crime” as a fixed and objective category, even if encouraging a 

change in the state’s response to crime, disparity advocacy finds itself unable to 

answer the question: what if Black people are committing what we call “violent 

offenses” (or any other type of “offense”) at greater rates than white people? What 

if “crime” is more present in Black communities? Disparity advocacy is hamstrung 

by this very question, and is thus constrained to advocate punishment for those 

convicted of “violent” crimes, even if it contributes to racial disparities. In other 

words, the disparity advocacy model positions nonviolent crimes as explainable and 

deserving of reform, while violent criminality is real criminality—and therefore, if 

Blacks are statistically overrepresented for violent crimes, it is because of real Black 

criminality. 

Brief speculation illustrates the shortcomings of requiring moral innocence in 

return for humanity. Consider two hypothetical cases of disparity: in the first, 

suppose Black second graders score significantly lower than white second graders 

on a standardized test. In the second, suppose Black twenty-year-olds commit 

significantly more murders than white twenty-year-olds. All but those who adhere 

to biological racism would be willing to attribute the first scenario’s disparate test 

scores to discrimination—indeed, a recent report reveals a $23 billion gap between 

funding for white-serving public schools and Black-serving public schools.150 

Identifying the “problem” as one of discrimination rather than innate difference in 

intelligence corresponds to certain solutions, and in particular increased funding 

for Black-serving schools. Structural problems demand structural solutions. Why, 

then, are reformers unwilling to touch murder and other violent crimes, when the 

discrimination faced by the Black second grader and the Black twenty-year-old has 

not decreased but in fact compounded? Few are willing to attribute increased 

murder rates in Black communities to discrimination, opting instead for 

punishment. Murder, it seems, is not a product of cumulative disadvantage and 

discrimination but rather a failure of individual will, thus demanding an 

individualized response: punishment. These scenarios raise a broader question: 

even if Black people are committing more murders than white people—that is, even 

if there were a “true difference” in crime rates—why would that justify mass human 

caging?  
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By selectively humanizing the morally innocent and holding criminal behavior 

as fixed and objective, disparity advocacy is unable to answer this question with 

anything but calls for incarceration for the ‘truly bad guys.’ Faced with any true 

difference, disparity advocacy is constrained to validate and reproduce the deeply 

entrenched link between Blackness and criminality. 

 

Plan of the Thesis 
 

The subsequent chapters examine how New Jersey achieved its twenty-first 

century decarceration. Tracing three lines of reform, I excavate the myriad 

outcomes enmeshed in and invisibilized by the numbers most frequently celebrated 

today. Weaving together the work of political elites, administrators, and 

advocates—together, the reformers—I broaden the narrative of “reform” in New 

Jersey, arguing that the state has built new carceral capacity on the imagined divide 

between violent and nonviolent crime in the name of budget contraction, capacity 

expansion, and disparity reduction. Emblematic of TOVC politics, New Jersey has 

pursued reform under the dual goals of easing up on the morally innocent, and 

cracking down on the objectively guilty. Today, with prison and jail populations 

comprising mainly those convicted of violent offenses, disparities have held steady, 

reifying the connection between violent (‘objective’) criminality and Blackness. 

Each chapter describes one strand of reform through which New Jersey 

decreased its caged population, while highlighting decarceration’s concurrent 

results of expanding and entrenching the carceral state’s scope and grasp. This 

requires reaching into the recent past; while the state’s decarceration has been 

highlighted as tides have turned in favor of criminal justice reform, I trace each 

reform to its recent roots, beginning with the launch of New Jersey’s drug war in 

1986.151 While I treat each wave separately, most are concurrent or overlapping. I 

thus draw connections where possible, while acknowledging that actors across 

reform waves developed shared vocabularies that built on past reforms and 

prefigured future ones.152  

Chapter 2 begins with the launch of New Jersey’s drug war in 1986, and the 

state’s long process thereafter of reforming, adjusting, and tweaking the war. 



 39 

Responsible for the decarceration of nearly eight thousand individuals, drug reform 

was marked by the creation of Drug Courts, which would re-channel and divert 

thousands of low-level drug offenders into prison-backed drug treatment. Drug 

reform was earmarked for low-level drug offenders; instead of a punitive drug war 

followed by rehabilitative reforms, drug reform has consistently been a reciprocal 

process of easing up and cracking down, a dynamic that featured in the state’s 

original drug war legislation. Indeed, “reform” in the case of New Jersey’s 

changing drug policy might be replaced with “recalibration,” the consistent aim to 

improve and fine-tune punishment for drug offenses. Beginning as a story of 

administrative management of overcrowding and budget crises, drug reform 

gradually acquired the support of progressive advocates. Together, drug reformers 

eventually pursued change in the name of disparity advocacy, repackaging past 

reforms as racial justice-oriented, and rhetorically advancing subsequent reform in 

the name of reducing racial disparities. Most importantly, decreasing the 

incarceration of low-level drug offenders has come at the cost of legitimizing the 

imprisonment of ‘violent’ offenders, and fortifying the carceral state’s reach into 

matters of addiction and public health. 

Chapter 3 examines New Jersey’s parole reform, the second major reform 

responsible for reducing New Jersey’s imprisoned population by channeling more 

individuals to parole, and reducing the rate at which parolees were returned to 

prison. Parole reform in New Jersey was not marked by recognition of failure; 

instead, as one parole reformer noted, it was a matter of “cleaning up an 

organizational problem.” Driven by prison overcrowding and circumscribed by 

perceived political costs of easing up on ‘dangerous’ offenders, legislators and 

administrators worked hand in hand to increase parole access for putatively non-

threatening individuals, and to restrict parole access for those deemed dangerous. 

Funneling more individuals from prison into parole supervision required expanded 

carceral capacity—including new staff, trainings, and technologies—and was 

facilitated by the adoption of a risk assessment tool that would streamline parole 

decision-making and provide political coverage for seemingly-risky decisions. 

Parole reform left in its wake a massive parole apparatus—marked by new tools, 

more staff, and a swatch of “evidence based” procedures—that deepened carceral 
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reach into the lives of those who pass through the prison system, and cemented 

status divides between violent and nonviolent offenders. 

Chapter 4 covers the most recent reform movement in New Jersey, bail reform, 

which significantly reduced the state’s jailed populations. New Jersey has received 

perhaps the most publicity for its bail reform, which has been praised as turning 

the national tide of pretrial detention practices and upending the legal landscape. 

A collaboration between Republican Governor Chris Christie and progressive 

groups such as the ACLU and the Drug Policy Alliance, bail reform was built on 

the need to release the innocent—coded by reformers as those who did not pose a 

threat to society—and cage the guilty, or those who presented a heightened risk of 

endangering community safety. Bail reform is the most concrete instantiation of 

disparity advocacy, emerging in a period marked by widely-popularized knowledge 

of racial and class disparities in prisons and jails. Advanced by selectively 

humanizing the ‘innocent’ Black offender and demonizing the implicitly-Black 

violent offender, bail reform has resulted in a smaller but just as racially-disparate 

jail population. Further, bail reform was mediated by massive technological and 

staff proliferation, and by the adoption of a risk assessment tool that categorizes 

individuals by dangerousness. Reposing on the perceived knowability and 

actionability of dangerousness distinctions, bail reform has produced a smaller, but 

just as disproportionately Black, jail population that supposedly comprises the 

truly dangerous.  

The final chapter rearticulates my findings, highlighting parallels between 

strands of reform, and asking the question: if not reform, then what? Charting a 

vision for the abolition of systems of criminalization, and the demolition of 

innocence-based advocacy, I draw on a range of abolitionist scholars and organizers 

to imagine what a world without prisons and policing might look like. Ultimately, 

the history of reform in New Jersey matters because reform has produced a 

sprawling, rather than contracting, carceral state. Only by shifting our metrics of 

success from better systems of criminalization to systems in which all can thrive 

might we, in the words of abolitionist organizer and educator Mariame Kaba, 

achieve “more justice, and some peace.”153 
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||  2  || 
 
 

Drug Reform 
 

“For Some Nonviolent Drug Offenses” 
 

 
 
 

Drug Policy Alliance supports New Jersey’s drug courts and supports 
expanding New Jersey drug courts. Drug courts are an innovative and 
effective way to deal with non-violent, drug-addicted offenders…Drug 
courts are effective. They deal with drug dependent offenders in a holistic 
way, providing medically appropriate treatment, [while] also providing 
ways to ameliorate the underlying problems, such as joblessness, mental and 
emotional problems, and lack of social supports.1 

 
—Testimony to New Jersey State legislature by Roseanne Scotti,  

Director of the Drug Policy Alliance of New Jersey, 2004 
 

Drug Courts are not the answer.2 
—Drug Policy Alliance Report, 2011 

 
 
 
 
 
 
Seven years was all it took for the Drug Policy Alliance, one of the New Jersey’s 

most prominent reform organizations, to reverse its stance on drug courts. But 

seven years represented more than elapsed time. It was a period in which New 

Jersey pioneered one of the largest drug court infrastructures in the country, 

racking up awards for innovation and achievement. It was a time in which New 

Jersey passed its most significant drug reform law since launching its 1987 drug 

war, and saw nearly half of its total decarceration for drug convictions. And perhaps 

most importantly, it was an interval in which New Jersey would cement its twenty-

first century approach to criminal justice: re-channel the “good guys,” and crack 

down on the “bad guys.” 
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This chapter charts the history of New Jersey’s drug policy since the official 

launch of the state’s drug war in 1987. It tells the story of a reform movement that 

has been successful on some metrics, and devastating on others, reducing the state’s 

incarcerated population by nearly eight thousand people while ensuring that its 

extant prisoners would remain incarcerated. At some points, it is a story of New 

Jersey officials pursuing drug decarceration in order to crack down on violent 

crime; at all points, rehabilitative and punitive rhetoric were simultaneous and 

symbiotic. 

Beginning with the Comprehensive Drug Reform Act of 1987 (CDRA), the 

legislation that launched New Jersey’s drug war, I trace the major components of 

the state’s drug reform movement, telling a story of overlapping and seemingly 

contradictory developments that can be understood as uniquely reciprocal under 

the framework of TOVC politics: the 1987 launch of New Jersey’s drug war that 

incorporated a stated commitment to rehabilitation, immediately followed by 

intensified concern for prison overcrowding and rising budgets; the 1990s 

exploration of new forms of carceral capacity on the cheap, and the birth of drug 

courts—in the name of capacity expansion, cost reduction, and rehabilitation at 

first, and racial justice later; the 1999 passage of harsher drug laws for some, 

alongside a recommitment to rehabilitation for others; the 2010 amendment of the 

drug to restore judicial discretion in some cases; and twenty-first century expansion 

of the drug court infrastructure. Alternately labeled punishment and rehabilitation, 

New Jersey’s drug reform exemplifies historian Julilly Kohler-Hausmann’s claim 

that “programs aiming to normalize and assimilate deviant groups were not the 

antithesis of those aiming to punish or warehouse.” Instead, they worked hand in 

hand; “while never functionally interchangeable, they both tended to approach 

inequality, crime, and drug use as rooted in individual behavioral or cultural 

problems.”3 

This story reveals that New Jersey’s changing drug policy has been 

characterized not by rupture but rather continuity. Far from breaking with the 

punitive past, drug reform in New Jersey is largely a story of carceral building, of 

fine-tuning punishment by searching for better ways to capture guilty (violent) 

drug offenders, and more lenient forms of punishment for the morally innocent 

ones. New Jersey’s drug reform—and particularly its adoption of drug courts—has 
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not primarily been a mission to reduce prison populations. Instead, in line with 

sociologist Rebecca Tiger’s observation, New Jersey’s drug court advocates largely 

saw “drug courts as a solution that allows the criminal justice system to regain 

legitimacy and retain control of drug users.”4 The product of primarily top-down 

administrative tinkering, New Jersey’s drug reform has been cloaked in language 

of rehabilitation but has most fundamentally expanded and entrenched the state’s 

carceral apparatus, and reaffirmed its commitment to caging the guilty and 

controlling the innocent. Weaving between drug courts and policy reform, this 

chapter tells the story of administrators building capacity, and progressive 

advocates who, often with admirable stated intentions, helped build a structure 

they would later need to dismantle. 

 

Punishment for the “Most Culpable,”   

Rehabilitation “Where Feasible” 
  

In the wake of devastating national and state drug wars, reformers across the nation 

have framed drug courts as an exit strategy from problems generated by the War 

on Drugs. First established in Miami, Florida in 1989, drug court is a form of 

probation that often serves as an alternative to incarceration by combining intense 

supervision with drug or alcohol treatment.5 Tethering a reduction in prison time 

to entry into another carceral apparatus, drug courts are generally reserved for 

nonviolent offenders. Expanding rapidly since their inception, drug courts have 

become “a central part of the criminal justice system.”6 According to a 2016 report 

by the National Drug Court Institute, over 3,000 drug courts with approximately 

127,000 participants operated across the United States as of January 2015.7   

New Jersey joined the drug court movement in 1996, when it piloted five drug 

court programs that saw over 2,000 cases in the subsequent five years.8 The state’s 

drug courts have since expanded comparatively quickly: New Jersey was the first 

state with a population of over one million to have a drug court in every county, 

and as of 2007 received the most federal funding among states.9 Currently, New 

Jersey’s drug courts hold roughly 6,500 participants. Since April 2002, nearly 

25,000 individuals have enrolled in drug courts, with 5,800 successful graduations. 

In that time, the state’s drug courts have had a cumulative retention rate of 51 
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percent; in other words, half of all drug court participants are either still 

participating or have graduated. The rest have been terminated from drug court, 

meaning “failure” and likely incarceration.10 

Despite questionable success rates, drug courts are on the rise in the United 

States, and New Jersey is serving as a model for expansion.11 Former New Jersey 

Governor Chris Christie recently chaired the federal Commission on Combating 

Drug Addiction and the Opioid Crisis; the Committee’s final report recommended 

that the Department of Justice expand drug courts to all 93 federal districts, and 

that all state and local governments apply for drug court funding.12 New Jersey’s 

drug courts have been “lauded for their ‘notable success’ in addressing ‘the 

seemingly intractable social problem presented by the scourge of drugs.’”13 In 

2008, for example, New Jersey received the National Association of Drug Court 

Professional’s “Taking Drug Courts to Scale” award.14 The state’s drug courts 

have also been the subject of significant media attention, earning headlines and 

coverage in the New York Times, The Washington Post, and The Wall Street 

Journal.15  Likewise, well-known progressive advocates have pointed to drug 

courts as a source of decarceration; for example, in 2017, Marc Mauer of the 

Sentencing Project credited New Jersey’s drug courts as partially responsible for 

the reduction in New Jersey’s prison population.16 In short, reformers hail drug 

courts, with their rhetorical commitment to treatment and rehabilitation, as the 

progressive “response” to the havoc wrought by the War on Drugs.  

While building drug courts is framed today as an escape route from mass 

incarceration, this section demonstrates that drug courts began as a corollary to 

prison expansion, first conceptualized as carceral capacity creators and budget 

reducers, and only later rhetorically repackaged as progressive reform.  

New Jersey’s drug courts were not the result of an epiphanous moment for 

policymakers who saw the light and turned from their punitive ways. No matter of 

policy overhaul, drug courts represent drug war promises fulfilled, and were first 

set in motion by New Jersey’s original drug war legislation: the Comprehensive 

Drug Reform Act of 1987 (CDRA). Rhetorically, the CDRA was at once punitive 

and rehabilitative. It simultaneously promoted prison expansion and prison 

alternatives, as officials registered concern for prison overcrowding and 

overwhelmed corrections budgets while declaring the necessity of drug treatment 
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for select offenders. A bill with bipartisan support, the CDRA was passed in 

conjunction with plans for massive prison expansion, becoming effective upon 

legislation of a $198 million bond issue for prison construction.17 Upon the CDRA’s 

passage, then-Governor Thomas Kean announced in a news release that “New 

Jersey has taken a major step toward attacking the drug abuse problem on as broad 

a front as possible” by revising “our drug laws to crack down on those who deal in 

this despicable business,” and providing “help for those who have been hooked and 

become dependent on narcotics."18 This dual mission of amplifying penalties and 

providing treatment tapped into and structured the state’s evolving TOVC politics, 

with both goals translating to increases in carceral capacity.  

Capacity concerns and prison overcrowding were central before and throughout 

the CDRA’s drafting. Rather than a product of New Jersey’s drug war, issues of 

prison overcrowding were prominent years before the legislature passed the 

CDRA. In 1982, for example, the state released two reports—one from the 

Governor’s Office, another from the Legislature—documenting severe 

overcrowding in New Jersey’s prisons, or “one of the most urgent problems facing 

my administration” according to then-Governor Kean.19 In crafting the CDRA 

several years later, state officials simultaneously predicted the problem of 

exacerbated prison overcrowding that would result from new drug enforcement, 

and offered a solution in the form of alternatives to incarceration.20 In other words, 

those who passed the CDRA knowingly transformed prison overcrowding from a 

problem into a catastrophe, using the reality of the former and predictions of the 

latter as justifications for capacity expansion in all forms.  

Recommendations for expanding capacity included increasing cages—building 

more traditional prisons, and using decommissioned Navy ships, excess hospital 

rooms, and unused state institutional space—as well as prison alternatives such as 

community-based residential centers, supervised pretrial release, intensive 

probation supervision, community service, and expanded parole.21 With this slew 

of recommendations, New Jersey communicated its intention to build capacity by 

any means possible, ranging from terrain as obscure as decommissioned Navy ships 

to the mass expansion of parole and probation. In short, they would build carceral 

capacity wherever they could find it. 
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The CDRA established lengthy mandatory minimum sentences for drug 

offenses and mandated harsher sentences for drug crimes committed in school 

zones, effectively constructing separate sentencing schemes for urban and 

nonurban areas due to the concentration of schools in New Jersey’s cities. The 

CDRA also included the Repeat Offender Law, which enabled prosecutors to 

mandate extended prison terms for anyone with a previous drug distribution 

conviction.22 Upon implementation, the CDRA drastically expanded New Jersey’s 

criminally-supervised population, and was especially punitive by national drug war 

standards. At the time of its passage in 1987, 11 percent of New Jersey’s prison 

population—or 1,700 people—was incarcerated for drug offenses; by 2007, this 

number grew to 32 percent—or 8,600 people—as compared to the national average 

of 20 percent at the time.23 As predicted by legislators at the time of the CDRA’s 

passage, this sweeping legislation contributed to prison overcrowding and a 

bloated Department of Corrections budget: by 2000, the total incarcerated 

population had grown to roughly 30,000, up 457% from 1977.24 Likewise, the 

corrections budget ballooned from $289 million in 1987 to $1.033 billion in 2006. 

Department of Corrections spending became the fastest-growing segment of New 

Jersey’s budget, growing by a factor of twelve from 1979 to 2006, while the state 

budget grew half as fast.25  

The CDRA was rooted in Kean’s “Blueprint for a Drug-Free New Jersey” 

(Blueprint), released a year before the CDRA’s passage in 1986.26 The Blueprint 

simultaneously advanced punishment and rehabilitation, proposing an overhaul of 

New Jersey’s criminal drug laws. In the CDRA, there was no divide between 

retribution and rehabilitation, no punitive drug war followed by a therapeutic 

backlash. Instead, the drug war would be waged alongside a therapeutic war: 

 
It is the intention of the Legislature to provide for the strict punishment, 
deterrence and incapacitation of the most culpable and dangerous drug 
offenders, and to facilitate where feasible the rehabilitation of drug dependent 
persons so as ultimately to reduce the demand for illegal controlled dangerous 
substances and the incidence of drug-related crime.27 (emphasis added) 

 
The legislation was heaviest on punishment: “drug laws must be reformed to 

provide harsh penalties, including substantial mandatory prison terms, for the most 

dangerous and repeat drug offenders…and for those who sell drugs to children or 
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use children in the sale of drugs to others.”28 The target criminal population, 

however, did not end at the most dangerous offenders; instead, the report directs 

that drug laws “also must speak to the most casual user of illegal drugs. The law 

must clearly relate…that those who choose to use [illegal drugs] will pay a high 

price.”29 Emphasizing “swift and certain punishment,” Kean’s Blueprint linked 

drug offenses to harsh mandatory minimum sentences, mandatory fines ranging 

from $500 to $3,000, and significantly-enhanced discretionary fines.30  

If the CDRA promoted punishment with a bang, it recommended rehabilitation 

with a whimper. Laying the foundation for New Jersey’s drug courts, the law 

codified the possibility of “special probation” for select offenders through section 

2C:35-14, entitled “Rehabilitation Program for Drug Dependent Persons.”31 This 

statute provided for individuals facing a “presumption of incarceration” to be 

diverted into a drug treatment program as a form of probation lasting five years. 

This period of probation would minimally include conditions such as periodic urine 

testing and frequent check-ins. Under the law, those convicted of first-degree 

offenses would be ineligible, and those convicted of second degree crimes would be 

confined in residential treatment facilities for at least six months—where the 

individual would be “a subject to official detention.”32 In other words, the CDRA 

instituted drug courts’ original status divides, fissures that would be deepened and 

consolidated with subsequent waves of reform. Though these stipulations would 

become the bedrock of drug court programming, drug courts did not receive 

funding until roughly a decade after the CDRA’s passage. Or, as one report on 

New Jersey’s early drug courts noted, “although the market for quality drug 

rehabilitation continued, the means to fund services was never established, so that 

only those who were both ready for treatment and able to pay for it were able to 

access it.”33  

To overcome the challenges of overcrowding and rising budgets and deliver on 

the CDRA’s promise of rehabilitation, a Steering Committee of high ranking New 

Jersey officials was convened in late 1994 under the leadership of then-Deputy 

Director of Policy and Planning Bruce Stout.34 In 1995, Stout’s committee 

submitted a memo to then-Governor Christine Whitman proposing that New 

Jersey implement drug courts.35 The memo described the traditionally cited 

problems of the CDRA—it had “taxed the demand for judicial, prosecutorial, and 
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public defender resources”—and noted that the CDRA had led to an expanded 

portion of the prison population incarcerated for non-violent drug offenses. As a 

solution, the memo proposed a drug court pilot program that would target “a 

subset of addicted, non-violent offenders who would otherwise be incarcerated.”36 

As Stout later explained at a 2014 forum hosted by Rutgers University, the 

Steering Committee worked at a time in which the state “had more than 

quadrupled our prison population over that previous two decades, and our 

spending on corrections had gone from 70 million to 1.3 billion dollars.”37 In this 

context, Stout’s group examined the offense breakdown of those imprisoned in 

New Jersey, finding that roughly 8,000 out of 28,000 State prisoners were 

incarcerated for a drug offense, 7,000 of whom had non-violent offenses.38 

To implement his proposal for drug courts and address this subset of non-

violent, low-level offenders, Stout turned to N.J.SA 2C:35-14, “a rarely-invoked 

provision” of the CDRA known as the special probation statute. Stout’s memo 

noted that, because the legislative infrastructure was already in place through the 

CDRA, bringing drug courts to New Jersey would be relatively simple.39 By 

implementing drug courts, New Jersey could “reduce the criminality of 

appropriate non-violent addicted offenders by ensuring their participation in a 

program of drug treatment, monitoring, and testing,” alleviate prison 

overcrowding, and cut costs “by substituting less expensive treatment for 

incarceration for appropriate offenders.”40 

At Stout’s recommendation, New Jersey began piloting drug court programs 

in 1996 across five counties with a mix of federal, state, and foundation funding. 

After several years of operation, early success rates were, at best, mixed. As of 

September 2000, a total of 1256 participants had been admitted across the five 

adult drug courts. However, the number of “successful participants,” defined as 

participants still in the program or already graduated, was only 734, for a success 

rate of 58 percent.41 Questionable success rates combined with proponents’ 

continued enthusiastic endorsement of drug courts raise the question: what was 

the true metric of success for drug court proponents? The available evidence 

suggests that drug courts were successful insofar as they generated capacity; 

despite drug courts’ dubious success rates, New Jersey seemed to embrace drug 

courts on the merits of their rhetoric and their promise of capacity rather than on 
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their performance. In short, as originally plotted in the CDRA and enacted 

throughout the 1990s, drug court creation expanded carceral capacity, built to 

channel nonviolent offenders into another carceral apparatus in the name of 

rehabilitation, cost cutting, and overcrowding reduction. 

 

To “Keep Pace with Drug Traffickers” 
 

The previous section tracked drug court creation in New Jersey, demonstrating 

that punishment and rehabilitation were part and parcel of the same drug war 

legislation, together constituting an evolving ideology of TOVC politics that re-

channeled low-level offenders to another carceral apparatus—drug courts—and 

pursued “the most culpable and dangerous drug offenders.”42 This section traces 

subsequent developments labeled punitive, and the emerging TOVC consensus as 

legislators promoted rehabilitation for some, while passing legislation that would 

double down on punishment for violent drug offenders. If creating drug courts was 

a prime example of tethering reduced prison time to new carceral infrastructures, 

reforming the CDRA in the late 1990s was an equally stark moment for the 

increase/decrease effect as lawmakers linked a reduction in punishment for some 

offenders to an increase in punishment for others. 

Even as the drug court movement gained steam in the 1990s, the Governor’s 

office called for the enhancement of the CDRA, the law responsible for the 

problems drug courts were supposedly established to solve. In December of 1996, 

New Jersey Attorney General Peter Verniero published a report, at Governor 

Whitman’s request, with recommendations on updates to the CDRA. Of the twelve 

recommendations in Verniero’s report, the first eleven suggested enhancing 

penalties, creating new offenses, and clarifying types of offenses. For example, 

recommendations called for “large-scale distributors” to be appropriately punished 

by the establishment of new first degree crimes, for the enhancement of certain 

second degree crimes to the status of first degree, and for increased prosecutorial 

discretion.43 Likewise, the report recommended the establishment of new first 

degree crimes for distributing marijuana and methamphetamines above certain 

weight limits to target large-scale distributors. Other new crimes and enhanced 

penalties were passed for placing booby traps that impacted police officers, for 
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firearms possession, and for conspiring to commit a first-degree drug crime 

(upgraded to a first-degree crime itself). Reforming the CDRA to reflect new 

threats of violence, Verniero’s report would “allow law enforcement to keep pace 

with drug traffickers.”44 A slew of legislation passed beginning in 1997 

implemented these recommendations, increasing penalties for manufacturing, 

distributing, and dispensing large quantities of marijuana and other drugs; 

clarifying the law regarding “drug kingpins”; classifying zones within 500 feet of 

public parks, housing facilities, and buildings as sentencing enhancement zones 

that would upgrade distribution and possession to second-degree crimes; creating 

a new offense category for carrying a gun while committing a drug offense, and 

doubling its maximum penalty; and adding new drugs to the repertoire of 

criminally prohibited substances. Signing a new drug weapons law in 1998, 

Governor Whitman announced: “If you sell drugs and possess firearms, you will 

pay for it with a long prison sentence…I am firmly resolved to make crime as 

painful as possible for the criminals.”45 

Mirroring the CDRA, the final recommendation of Verniero’s report addressed 

rehabilitation, suggesting that:  

 
The use of court-ordered treatment should be increased and enhanced in 
appropriate cases…N.J.S.A. 2C:35-14…should be amended to give courts 
greater authority to ‘leverage’ addicted offenders into treatment. These 
amendments must be designed, first and foremost, to protect public safety.46 

 
“To protect public safety,” in legislators’ parlance, was to limit drug court 

eligibility. Verniero’s report offered specific amendments to 2C:35-14 (the special 

probation section of the CDRA) that aligned with Stout’s memo’s 

recommendations. This recommendation, too, was adopted by the legislature in 

1999. The amended 2C:35-14 included a new range of eligibility criteria for drug 

court admission, gave judges discretion to imprison drug court participants for 

between 30 days and 6 months as another way to leverage participants into 

treatment, and retained the prosecutor’s veto in the law. Further, it recommended 

that the Court be given the authority, regardless of a defendant’s desire, “to order 

a defendant to submit to the rigors of a rehabilitation program.”47   

If Bruce Stout’s committee programmatically formalized status divides between 

violent and nonviolent offenders, the newly reformed law did so statutorily, 
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hardening and expanding upon the categorization that originated in the CDRA. 

Amending drug court entry criteria, legislators mandated that “persons convicted 

of violent crimes, crimes of the first degree, and crimes for which a mandatory 

sentence of incarceration must be imposed…will not be eligible [for drug court].”48 

Further, the reform created a constellation of other disqualifications and stringent 

standards for drug court admission, and officially brought drug court funding and 

operation under the auspices of the state. To be eligible, defendants must be 

officially assessed as drug or alcohol dependent, and must have committed an 

offense while under the influence or in order to fuel their dependency. Individuals 

are disqualified for having a firearm at the time of the offense, for two or more prior 

second or third degree convictions or a prior conviction for various violent offenses, 

for a first degree or violent crime, or for an offense involving distribution to a 

junvenile near or on school property.49 The 1999 amendment also formalized the 

prosecutor’s veto, giving prosecutors the power to enforce status divides. Whereas 

the 1986 version required the “joint application of the defendant and the 

prosecuting attorney,” the 1999 legislation stated that individuals would be 

disqualified “if the prosecutor objects to the person being placed on special 

probation.”50 Most importantly, the legislation mandated that “no danger to the 

community will result from the person being placed on special probation.”51 As 

drug courts expanded, they were thus earmarked for only the lowest level 

offenders, as those convicted of violent offenses were explicitly exluded and further 

targeted for lengthy periods of punishment. New Jersey would continue to stake 

carceral capacity construction on the perceived divide between violent and 

nonviolent offenses. 

Though reports and task forces in the 1990s had cited the “problems” created 

by the CDRA, New Jersey passed legislation over a decade after the CDRA to 

tighten drug court entry criteria and enhance penalties for those designated more 

serious offenders.52 In short, the early stages of drug reform in New Jersey was 

characterized by increasing penalties for some and decreasing penalties for others 

while formalizing status divides between the two. From the establishment of the 

CDRA through amendments in following years, New Jersey continually sought 

new ways to crack down on the bad guys with new and harsher penalties while 
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diverting a narrow group of seemingly non-threatening individuals into less costly 

alternatives.   

 

“Scarce Prison Space Should be Reserved for Violent Offenders” 
 

Consideration of racial disparities did not feature in drug courts’ 1987 animating 

legislation, the 1999 amendment to the special probation clause, or any official 

reports that precipitated drug court creation. Indeed, conversations about racial 

disparities are absent from any official record of drug court creation throughout 

the 1990s. Entering the twenty-first century, however, drug reform in New Jersey 

took on a new tenor. Though drug courts were created by state officials desperate 

for a safety valve on growing prison populations and corrections budgets, drug 

court expansion was urged by statewide reform coalitions as the devastating impact 

of the War on Drugs was increasingly emphasized. Working to expand drug courts 

and further amend the CDRA, reformers began to adopt language of racial 

disparity and vocalized concern for racial justice as they cemented TOVC politics 

and amplified their approach to reform: send the good criminals to drug court, and 

lock up the bad ones and throw away the key.  

Drug court expansion necessitated drug court standardization. Early drug court 

programs were piloted with varying funding sources, meaning that in the early 

2000s a fledgling drug court infrastructure was marked by different eligibility 

criteria and program requirements that had been determined by different funders.53 

Subsequent years of committee work, legislative advocacy, and increased funding 

would achieve this standardization and erect an ever-growing statewide drug court 

system. In 2001, legislators created six additional judgeships and appropriated 

funds for court staff and substance abuse treatment. As a result of this legislation, 

five new vicinages (similar to counties) in New Jersey added drug courts in 2002, 

with the final five vicinages opening drug courts in 2004.54  

In December 2000, New Jersey’s Administrative Office of the Courts (AOC) 

published its “Plan for Statewide Implementation” (Plan) to guide statewide drug 

court institutionalization in the coming years. The Plan emphasized drug courts’ 

role in enabling New Jersey to crack down on other offenses, noting that “scarce 

prison space should be reserved for violent offenders”—a stark example of drug 
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reform in the name of getting tough on violent crime.55 Indeed, the Plan’s cited 

goals in expanding drug courts included cost-cutting, a recommitment to law-and-

order punishment for the ‘bad guys,’ treatment insofar as it reduced costly 

recidivism, and explicit calls for increased capacity that would merge rehabilitation 

and punishment: 

 
The state can no longer afford business as usual…Nonviolent offenders whose 
crimes were driven by their addiction should be punished, but also treated to 
prevent future crime. Drug Courts, nationally and in New Jersey, have shown 
they can do that. Now is the time to increase their capacity to meet needs 
throughout the state (emphasis added).56 

 
The first somewhat-meaningful mention of racial disparity appeared in a 

September 2000 report from Leadership New Jersey (LNJ)—four years after the 

first drug court pilot—that admonished New Jersey’s racial disparities: “a 

shamefully disproportionate number of those being punished are people of color, 

and a discouragingly disproportionate number are dependent on illegal drugs and 

alcohol.”57 LNJ marshaled the shamefulness of racial disparities toward its 

recommendation for drug court expansion, which would be complemented by the 

Plan’s rollout of disparity rhetoric three months later. LNJ also promoted the 

reciprocal relationship between drug decarceration and violent incarceration, 

noting in its report that New Jersey “cannot afford not to change,” as “crowded 

prisons must allocate more and more space to accommodate expanding numbers of 

serious offenders who will be remaining in custody for increasing lengths of 

time.”58  

Though racial disparities were unspoken in the process of drug court creation, 

disparities took center stage in the 2000s. Supporting drug court expansion in the 

early 2000s, reformers publicized the drug war’s disparate outcomes and overlaid 

the motive of racial disparity reduction onto the already-in-motion process of drug 

court expansion. Framing drug courts as the solution to racial disparities, drug 

reformers equated drug court expansion with racial justice. As the Plan noted, drug 

courts would promote racial justice because early pilot programs had primarily 

diverted Black and Latino drug offenders: “early data show that New Jersey’s five 

pilot drug courts address minority concerns since approximately 85 percent of 

offenders diverted from prison into drug courts are minorities.”59 While this 
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statement reflected that people of color were disproportionately impacted by the 

CDRA, it did not indicate that racial justice considerations shaped drug court 

machinery. Instead of proposing any proactive initiative to reduce racial disparities 

(or remove cases from the penal system altogether), the Plan’s section on racial 

disparity advertised drug courts as “an innovative strategy which addresses the 

underlying factors that contribute to criminal behavior and substance abuse and 

ultimately reduces drug use and recidivism.”60 Essentially, because drug courts 

had predominantly diverted people of color to that point, the system’s disparities 

would continue to self-correct. 

Subsequent references to racial disparity were just as hollow. In contrast to the 

colorblind creation of drug courts, the early 2000s drug court expansion would 

bear all the markers, yet none of the substance, of racial disparity reduction. If 

racial disparity discourse was absent and inconsequential in the 1990s leadup to 

and implementation of drug courts, it was far more present but just as 

inconsequential in shaping drug court expansion. For example, the New Jersey 

Supreme Court Committee on Minority Concerns (SCCMC)—the administrative 

body perhaps most likely to encouarge that drug court expansion prioritize 

diversion for people of color—offered starkly passive language in its passing 

mention of drug courts in a 2002 report: 

 
The Committee has actively endorsed and supported the development of Drug 
Courts in New Jersey and believes that they represent an opportunity to have 
a positive impact on rehabilitating minorities and others who find themselves 
in the criminal justice system. Equally as important, drug courts have the 
potential to deinstitutionalize a significant segment of minorities in confinement 
in New Jersey.61 

 
Consider the passive tone: drug courts can be beneficial for those “who find 

themselves in the criminal justice system”; drug courts “have the potential” to 

reduce racial disparities. As its language demonstrates, the SCCMC predicted, 

rather than recommended, that drug courts would be diversionary for ‘racial 

minorities.’  

Despite a lack of intentionality, did Drug Courts nonetheless continue to 

“divert” people of color? Recent Drug Court statistics are the most damning 

evidence that New Jersey used racial disparity as a drug court marketing device 
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rather than a racial justice mechanism. While the 2000 Plan noted that people of 

color constituted 85 percent of Drug Court participants, subsequent data revealed 

a shift in Drug Court demographics. According to 2006 AOC data, between 2002-

2006, African Americans and Latinos composed 49 and 12 percent, respectively, 

of 4,390 total Drug Court participants, down 24 percent collectively from the 

Plan’s data.62 Likewise, February 2019 data show that since April 2002, the total 

percentage of African American and Latino participants declined to 38 and 8 

percent, respectively, for a total of 46 percent.63 From 2000 to 2019, then, the 

percentage of non-white Drug Court participants was cut nearly in half. This 

decline exists despite continued racial disparities in New Jersey’s prison system, 

and mirrors the dynamic that legal scholar Joel Gross refers to as drug court 

“whitening.”64 Whitening occurs, Gross explains, because upon admission to Drug 

Court, people of color and the poor often face additional barriers to success: 

poverty, un- or under-employment, limited access to transportation, and lack of 

family support. These barriers are associated with lower drug court success rates, 

making people of color and the poor more likely to fail and return to prison. 

Likewise, higher arrest rates for people of color increase likelihood of program 

revocation.65  

Despite its unfulfillment, the promise of racial disparity reduction and a turn 

toward rehabilitation was enough to earn endorsements for drug court expansion 

from oragnizations such as the Drug Policy Alliance, the Addiction Treatment 

Providers of New Jersey, and the state’s Public Defender.66 In 2004, backed by 

broad bipartisan support, the legislature passed a massive increase in 

appropriations for drug courts, expanding the budget by $8.2 million for a total 

appropriation of just over $27 million.67 Building out its drug court system, New 

Jersey would rhetorically reject racial disparities while materially replicating them. 

 

To “Focus the Punishment” 
 

In following years, New Jersey’s drug policy would continue to be a sticking point 

for reformers. Though racial disparities were increasingly important in the early 

2000s, disparity advocacy exploded with the 2005 publication of a report by the 

New Jersey Commission to Review Criminal Sentencing (CSRC). The CSRC’s 
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report was groundbreaking, revealing a key result of New Jersey’s drug war that 

would consistently circulate through subsequent reform campaigns: 96 percent of 

those who were convicted of a drug-free school zone offense—a key engine of drug 

convictions—were either Black or Hispanic.68  

New Jersey’s drug-free school zone provision was originally passed through the 

CDRA, and constituted a sentence enhancement for those convicted of a drug 

offense within 1,000 feet of a school. The enhancement converted one’s sentence 

from a fourth to a third degree crime, requiring a mandatory minimum sentence of 

three to five years in prison.69 As described by the CRCS, the disparate outcomes 

of the school zone provision were “unintended, but profoundly discriminatory,” 

and were the result of an “urban effect” wherein the close geographical proximity 

of schools in urban areas overlapped to turn cities into “all-encompassing drug free 

zones.”70 While many states had passed similar laws, New Jersey was the first to 

undertake an assessment of the law’s impact, and served as the model for many 

states who did so subsequently.71 According to the CRCS, mandatory minimums 

for nonviolent offenders were the problem, fostering “unjustly harsh punishment” 

by limiting judicial discretion.72 

Four years after the CRCS report’s publication, the New Jersey legislature 

voted to amend the drug free school zone law, hoping to use judicial discretion as 

the cure to mandatory minimums gone awry. Renewed judicial discretion allowed 

judges to waive or reduce the mandatory minimum term of parole ineligibility 

(meaning that individuals could be released earlier in their sentences), and to place 

defendants on probation as an alternative to incarceration. Increased judicial 

discretion was accompanied by guidelines for judges that would delineate the 

seriousness of one’s offense, and determine one’s relative innocence—and by 

extension, the extent to which they deserved punishment. The guidelines further 

cemented status divides between violent and nonviolent offenders by 

operationalizing proxies for violence. These proxies included the defendant’s prior 

criminal record, the “seriousness of offense,” the proximity of the defendant’s 

offense to school property, the “reasonable likelihood” of exposing children to 

drugs, whether school was in session at the time, whether children were present or 

nearby, and, perhaps most typical of recent reform, whether “the defendant in the 
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course of committing the offense used or threatened violence, or was in possession 

of a firearm.”73  

Though the law did not apply retroactively, it allowed for those who were 

previously sentenced under a mandatory minimum to petition for judicial review 

of their sentence, and “if the court finds that the sentence under review does not 

serve the interests of justice, the judge may re-sentence the defendant.”74 The new 

law thus allowed for judicial review in the case of an incarcerated person’s 

petitioning, but it did not challenge past sentences on any normative grounds; 

instead, it built in the possibility of lesser punishment for those who could prove 

they were punished unduly harshly. Rather than lowering or eliminating 

punishment standards, legislators simply increased judicial discretion to determine 

when those standards were too harsh for reasons of one’s relative innocence—and 

provided a range of considerations to aid in the process. 

The four years that elapsed between the CRCS report’s publication and the 

school zone amendment encapsulated a robust reform campaign, one that was 

premised on fine-tuning punishment. While reformers differed in the extent to 

which they believed the law should be changed—how expansive the new zones 

should be, how harshly those convicted in new zones should be punished—they 

agreed on a basic set of facts: the current school zone drug law was “not working” 

because it was too harsh, rigid, and expansive, and to make it “work,” reformers 

had to reduce one or more of those three factors. In short, over-punishment was 

the problem. Consequently, as reformers worked to change the law, they staked 

their work on getting punishment right, emphasizing throughout their intention to 

reduce punishment for those who need not be punished as harshly, and increase 

punishment for those who putatively deserved it. 

The mission to get punishment right began with the CRCS’s report itself. 

Consider the mismatch between the CRCS report’s main findings and its 

recommendations: in its review of school zone convictions since the original law’s 

passage, the CRSC found that the vast majority of cases that occurred in a school 

zone were neither on school property nor related to students. And out of every case 

the commission reviewed, “not one involved the sale of illicit drugs to a minor.”75 

In other words, though the stated intention of the law was to protect children from 

drug abuse and the acquisition of drugs on school property, such acquisition did 
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not seem to be a problem at all. Even still, the CRSC resoundingly declared its 

opposition to repealing drug free zone laws, reiterating that “drug dealers who 

deliberately target educational facilities to prey upon children should indeed face 

enhanced punishment.”76 Appealing to images of dangerous drug dealers preying 

on children, the CRSC’s report recommended clearer delineation of school zone 

boundaries, a reduction of school zone overlap that contributed to the “urban 

effect,” and the mitigation of disparities between those in rural, suburban, and 

urban areas. To achieve these goals, the Commission recommended reducing the 

school-zone radius from 1,000 feet to 200 feet, rejecting altogether the possibility 

of “confining the law’s reach to conduct that occurs only on school property.”77 

The CRSC did not stop there. Instead, it recommended that those convicted 

within the new school zone boundaries face upgraded punishment, recommending 

the enhancement of such offenses from third- to second-degree crime (which would 

carry a minimum five- to ten-year sentence, as opposed to a range of three to five 

years). The goal of the Commission was thus, quite explicitly, to both ease up in 

the name of disparity reduction and crack down under the banner of public safety:  

 
The Commission’s recommendations for amending the school zone…statutes 
are designed to both [1] ameliorate the “urban effect” of the current statutes 
that lead to a disproportionate negative impact on minority city residents and 
[2] to increase the likelihood that the force of…punishment will contribute to 
actually ridding protected zones of drug dealers and the associated ills that the 
illicit drug trade brings with it.78 

 
By “creating smaller, more readily identifiable zones while concomitantly 

increasing the severity of the punishment for the offense of distributing drugs 

within a prohibited zone,” the Commission hoped to focus the punishment, 

reserving the brunt of penal policy for those who seemed to truly deserve 

punishment.79 In other words, the Commission did not conclude that the 

criminalization of drugs did not work, but rather that the specificities of New 

Jersey’s initial approach to drug criminalization were flawed—meaning that the 

legislation merely needed to be fine-tuned.  

In the wake of the report’s publication, then-Governor Corzine asked the 

Governor’s Efficiency and Reform Commission (GEAR) to review the CRSC’s 

recommendations. GEAR signed off on the CRSC’s recommendations, endorsing 
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the 200 foot zone with enhanced penalties and predicting four key outcomes: 

implementing the recommendations would allow the state to respond more 

accurately to the harm of one’s conduct in a school zone, reduce racial disparities 

(or the “urban effect”), allow for individualized sentencing and greater use of drug 

courts, and “complement tough measures specifically aimed at protecting children 

from drug dealers.”80 As New Jersey Attorney General Anne Milgram announced 

in a press conference after the release of GEAR’s report, the recommendations 

would “toughen penalties for those who peddle drugs near our schools, which was 

the original intent of the legislation—to get the drug dealers away from our 

children.”81 Milgram continued:  

 
This is part of a broader anti-crime strategy aimed at putting violent offenders 
in jail. We will seek tougher laws to put in jail people who carry illegal guns, 
and increase penalties for those who would intimidate witnesses.82 

 
As told by Milgram, drug reform instantiated TOVC politics, an instance of easing 

up on selectively-humanized nonviolent offenders in order to crack down on violent 

offenders. Implementing the GEAR report’s recommendations would be the 

“decrease” of the increase/decrease effect, the statutory change that would reduce 

punishment for some while pursuing increased punishment for others. 

The CRSC and GEAR reports were widely-cited throughout the reform 

campaign, not only by reformers in New Jersey but by those across the country 

looking to reform similar laws within their states.83 For example, shortly after the 

report’s publication, Camden Mayor Gwendolyn Faison (D) wrote a short but 

impassioned article advocating for the passage of A2762/S1866, pending 

legislation that would adopt the CRSC’s recommendations and reduce the school 

zone radius to 200 feet. Faison’s article assured the public that “individuals 

convicted of drug offenses outside the zones would still face stiff penalties, but 

would also have access to treatment and drug court programs that save taxpayers 

money, restore families and reduce drug-related crime.” According to Faison, these 

“smart-on-crime approaches like treatment and drug courts cost a fraction of the 

$34,000 a year it costs to lock up a nonviolent drug offender.”84 Faison thus 

endorsed the recalibration of punishment, an adjustment in approach that would 

fix a “broken” law.  
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If the CRCS’ report sparked interest in the disparate impact of the school-zone 

provision, the Drug Policy Alliance (DPA) fed the flame, spearheading the 

movement for school zone drug reform and building a statewide coalition called 

the New Solutions Campaign to secure the legislation’s passage only two years 

later.85 In 2008, beginning its campaign for school zone reform, DPA released a 

report called “Wasting Money, Wasting Lives,” which documented the costs of 

mass incarceration in New Jersey and focused particularly on the drug war. 

Released at a press conference featuring then-Mayor of Newark Cory Booker and 

state Assembly Majority Leader Joseph Cryan (D), the report highlights the 

comparatively high percentage of New Jersey’s prison population incarcerated for 

nonviolent drug offenses, and noted that almost half of new prison admissions were 

due to drug convictions. Just as importantly, the report stresses, these “draconian 

drug laws” significantly exacerbated racial disparities within the penal system.86 In 

other words, much like Mayor Faison in her letter, the DPA advocated the 

recalibration of punishment, the fine-tuning of penal practice. For example, in 

response to the CRSC’s recommendations to increase punishment in the 200 foot 

radius, the DPA noted that it did not support the penalty enhancement (from third 

to second degree crime) because “we believe the current penalty is a sufficient 

deterrent.”87 While the DPA rejected an enhancement of penalties, it was not 

because the organization opposed punishment for drug possession; they merely 

opposed over-punishment, or punishment outside the bounds of what was 

“sufficient” to deter crime. 

Others explicitly demanded enhanced punishment. While the final version of 

the bill successfully passed the Assembly Law and Public Safety Committee in 

2009, a minority statement from the bill’s detractors, Assemblymen Bramnick (R) 

and Rible (R), stated the assemblymen’s belief that “the bill does not go far enough 

in either protecting the public or properly treating offenders.” A better bill, 

according to Bramnick and Rible, would do two things: require drug treatment for 

those who would no longer be sentenced to prison, and just as importantly, crack 

down more harshly on the “worst offenders”: 

 
Most disturbingly, the bill contains no additional or enhanced penalties for the 
worst offenders, those who commit drug crimes on school property or, in the 
course of their crime, use or threaten violence, carry a weapon, or resist or elude 
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a police officer…We would support legislation that upgrades violent drug 
offenses committed in drug free school zones to a second-degree crime. Second 
degree crimes carry a term of imprisonment of between five and ten years, 
which is a longer term than the current mandatory minimum term under the 
drug free school zone law.88 

 
In other words, that the ultimate version of the law did not increase sentences for 

those convicted of violent offenses was, for some legislators, the law’s most 

significant shortcoming. For others, increasing punishment was unnecessary; to 

increase punishments would have been unnecessarily harsh to achieve the original 

drug war’s putative intention.  

Though the CRSC, GEAR, and substantial advocacy had supported the 

reduction of the drug free school zone to 200 feet with varying opinions on 

appropriate punishment for those convicted in the newly-circumscribed zones, the 

final legislation eschewed these recommendations and instead retained the 1,000-

foot zone while instituting judicial discretion as the antidote to rigid mandatory 

minimums. Assemblywomen Bonnie Watson Coleman (D) first sponsored a bill in 

November 2007, which she reintroduced alongside assemblywoman L. Grace 

Spencer (D) in January 2008, to adopt the CRSC and GEAR recommendations, 

changing the school zone boundaries to 200 feet and enhancing penalties for the 

newly circumscribed zone.89 Shortly after, in May 2008, Watson Coleman 

introduced a new version of the bill alongside four other sponsors that would 

instead amend the law by granting increased discretion to judges to waive the 

mandatory parole ineligibility period or sentence a defendant to probation.90  

Disparity reduction and tough-on-violent-crime rhetoric repeatedly dovetailed 

in reformers’ support for the legislation. Testimony from the Assembly Law and 

Public Safety Committee, which voted the bill out of committee just three days 

after the bill’s introduction, is instructive regarding legislators’ and advocates’ 

approach to reform. The hearing began with testimony from one of the bill’s main 

sponsors, Democratic Assemblyman Gordon Johnson, who set the scene: New 

Jersey had the largest percentage of people in the nation imprisoned for drug 

offenses, largely because of the drug free school zone law. “This would be a good 

thing under normal circumstances,” the assemblyman testified. “However, many 

people who are incarcerated are there because they chose the wrong time and the 

wrong place to do drugs, not because they’re trying to deal to kids or transporting 
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pounds and pounds of illegal substances through our school zones.” Changing 

course by granting discretion to judges, Johnson argued, would “provide a way to 

isolate those offenders who are seeking to traffic drugs to our children, while 

providing the option for early release to those individuals who are victims of their 

own circumstances.”91  

Three former New Jersey attorney generals also testified in support of the 

legislation, including Ron Susswein, the Attorney General in power when the 

original CDRA was launched. Each assured the Committee that this bill would 

allow the courts to crack down on the bad guys. Attorney General Stephan Finkel, 

for example, testified that leaving the 1000-foot school zone intact while granting 

discretion to judges would “maintain mandatory level of punishment for those who 

have firearms while selling drugs in a school zone or who use violence or threat of 

violence or who elude or actually sell on school property.” According to Finkel, 

restoring discretion while proactively targeting “serious offenders” would go hand 

in hand with reducing racial disparities:  

 
And in conjunction with the enhancements we’ve made to the criminal law to 
better address problems posed by gang offenders and those who possess 
firearms illegally, we think this is a good approach to address…the urban effect, 
the disparate treatment of minorities, and the possibility or difficulty of 
geographic displacement in urban areas.92 

 
For Finkel, much like Assemblyman Johnson who testified before him, there was 

no irony in simultaneously proclaiming the need for harsher weapons and gang 

laws and the need to reduce racial disparities. Former Attorney General Gregory 

Paw concurred, confirming the state’s focus on the “most serious offenders,” or 

“organized criminal activity…[which] in today’s parlance means street gangs and 

the violence they’re doing in communities across this state.” According to Paw, 

“gang members in New Jersey should be on notice that this bill is not a get out of 

jail free card for them”; in contrast, “this bill calls for law enforcement to target 

and focus our resources on the most dangerous offenders…to make sure that we 

incarcerate the right offenders and to make sure that we are not forced by rigid 

rules to use up limited space in prison on less dangerous offenders.”93 
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When pressed by one Committee member who worried that the bill did not 

sufficiently crack down on what he considered to be “the clear-cut bad guy we want 

to get,” one Attorney General responded:  

The goal of this is to focus the punishment, because…the net of what this law 
that existed was a net that was cast very broad, and didn’t always catch the type 
of fish that was harmful to the community. What this modification is doing is 
narrowing the scope of the net so that the people…[receive] an appropriate 
sentence for the nature of their criminal activity. We want to be able to use this 
net to catch the worst offenders, the people that we call the organized crime 
people, the violent offenders, the people who carry guns…the situations where 
people do prey on school children. That type of situation, those people should 
face the most severe punishment.94 (emphasis added) 

 
In the Attorney Generals’ testimony, we see the logic behind the bill: We launched 

the drug war in the name of keeping communities safe from what we perceived to be 

a clear and pressing threat. Twenty years in, we have realized that the threat was 

neither as real as we thought, nor did our proposed solutions work. So, we are walking 

back the drug war. But at the same time, we are launching a new war in the name of 

keeping communities safe from what we perceive to be a clear and pressing threat. We 

are sure it will work. By tightening the net, New Jersey could isolate those who 

should face “the most severe punishment”—even if those people happened to be 

disproportionately Black. 

 State officials were not the only witnesses in support of the bill, nor were they 

the only ones to invoke punishment for some and lenience for others while decrying 

racial disparities. A representative from Families Against Mandatory Minimums 

(FAMM) highlighted that the legislation would “leave school zone boundaries and 

mandatory minimums intact for most serious offenders,” and would “address racial 

disparities, reduce the prison population, and save tax dollars while ensuring 

safety.” This bill, according to FAMM, was “smart on crime legislation.”95 The 

DPA and the ACLU also testified in support. Both groups praised the bill as a first 

step in the right direction and called for more drastic action to combat New Jersey’s 

prison population, highlighting the bill’s potential to tackle racial disparities. 

Though the ACLU acknowledged that it would ultimately support more 

progressive legislation, “absent the other things that we would wish for, allowing 

discretion in sentencing appears to be the wisest course of action, as it allows the 

state to remain tough on criminals whose circumstances warrant the higher 
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sentencing…and at the same time [the bill] alleviates some of the racial, economic 

and geographic inequalities that exist in the current system.”96 Even for the ACLU, 

going after those who ‘deserve’ harsher punishment could go hand in hand with 

reducing racial disparities. 

While the legislation quickly passed the Assembly Law and Public Safety 

Committee and the full Assembly just a month later, the legislation stalled in the 

Senate Judiciary Committee, leading the DPA to approach and secure 

endorsements from the city councils of Camden, Jersey City, and Newark—three 

of New Jersey’s cities most impacted by the “urban effect” and most closely studied 

by the CRSC’s report. One month later, the DPA released a letter from eight 

former attorney generals of New Jersey.97 Delivered to then-Governor Corzine, the 

former attorney generals’ letter argued in support of the pending drug reform 

legislation. The letter’s message centered public safety and cost-cutting, arguing 

that “mandating sentences for nonviolent drug offenders regardless of individual 

circumstances wastes money and does not increase public safety.” According to the 

attorney generals, mandatory minimums “tie judges’ hands,” whereas the new 

legislation would provide “guidelines for judges to apply when making the decision 

to waive a mandatory sentence.”98  

When the bill became law, reformers celebrated. “2010 was a year of victories,” 

FAMM declared. “One of Drug Policy Alliance New Jersey's greatest victories to 

date,” announced the DPA.99 Passing school zone drug reform, it seemed, would 

finally put New Jersey on the path to racial disparity reduction. And yet, years 

after the passage of this much-celebrated reform and over a decade into New 

Jersey’s emphasis on disparity advocacy, racial disparities in New Jersey prisons 

had yet to budge; in fact, a 2016 report by the Sentencing Project revealed that 

New Jersey ranked among the worst states in terms of racial disparities in prison.100 

 

“Drastically Expanding the Drug Court” 
 

With the school zone provision amended, drug courts experienced another 

dramatic infrastructural expansion in 2012. Under then-Governor Chris Christie, 

the legislature amended the special probation provision once more to make drug 

court a mandatory court sentence, as opposed to a voluntary choice for defendants, 
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and expanded drug courts’ budget by $2.5 million. Perhaps most significantly, the 

2012 legislation made New Jersey the first state to make drug court a court-

ordered sentence, rather than an opt-in program.101 Lauding the legislation’s 

passage, Governor Christie announced at a press conference that the new law 

would “drastically [expand] the Drug Court into every county in New Jersey” and 

address past drug war failures that was “well-intentioned failure, but a failure 

nonetheless.”102  

Though legislators and Governor Christie cited drug courts’ success as the 

justification for their expansion, 2010 data revealed that drug courts terminated 

roughly 41 percent of participants, who were returned to their original sentence. 

At the time of drug courts’ scheduled expansion, then, it did not appear that drug 

courts were very successful at all.103 Drug court expansion nonetheless won over a 

wide range of advocates, earning endorsements across the political spectrum as a 

starkly bipartisan affair. As one editorial announced shortly after the legislation’s 

passage, the expansion of drug courts showed that “while Democrats and 

Republicans seem to be world’s [sic] apart these days, there’s one thing on which 

they agree: the war on drugs has been lost.”104 Indeed, for each Democrat that 

declared “This law is about spending corrections dollars smarter, and allowing 

drug-addicted offenders to seek treatment, rather than incarceration,” there was a 

Republican announcing that “Diverting low-risk, non-violent drug offenders into 

rehab rather than incarceration gives these individuals a fighting chance.”105 

Rhetorically, both major political parties upheld the divide between non-serious 

and serious offenses, marshaling this rhetoric toward expanded carceral capacity.  

Advocates and other interest groups supported the bill as well. The National 

Council on Alcoholism and Drug Dependence, for example, praised Christie’s 

expansion as positive for those who would be served through involuntary 

treatment, because “coerced treatment works.”106 The New Jersey Association of 

Mental Health and Addiction Agencies, the New Jersey State Parole Board, and 

the former Political Director of the New Jersey NAACP alike supported the 

legislation, praising its passage as evidence that the reform was “tough—and 

smart—on crime.”107 Even still, not all were in favor; for example, Deborah 

Saunders of the National Center for State Courts warned that “You want to make 

sure you're dealing with someone who has a true addiction and you're not wasting 
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resources on people who don't need [the program]…You don't want to just pull in 

everyone who has a drug charge.”108 

The new legislation was positive in one regard. In a rare softening of the line 

between violent and nonviolent offenders, the law changed existing drug court 

entry criteria from requirements to recommendations. Granting judicial discretion 

for drug court entry for an expanded set of offenses, the law would allow judges to 

sentence those with two or more prior third degree convictions to drug courts. The 

legislation preserved, however, exclusions for those convicted of first and most 

second degree crimes, as well as a swath of other exclusions for those categorized 

as serious offenders.109 Even with these expanded criteria, however, then-Attorney 

General Chiesa announced, “It must be kept firmly in mind…that the Drug Court 

program is meant for non-violent offenders…Prosecutors, in other words, will be 

expected to argue forcefully against the admission of any defendant who might 

pose a risk of harm to a victim, the general public, or to other Drug Court 

participants or treatment provider staff.”110 

In January of 2018, two Democrats—Assemblywoman Annette Quijano (D) 

and Assemblyman John McKeon (D)—reintroduced a bill that they had first 

proposed several sessions prior. The bill, not yet passed, once more links 

punishment to rehabilitation, continuing the pursuit of getting punishment right. 

If passed, the bill would upgrade penalties for crimes involving heroin and fentanyl 

and establish new crimes for heroin mixtures, while expanding drug court 

eligibility criteria for certain first degree crimes involving drug manufacturing and 

distribution if “the court is clearly convinced…that the defendant…is not a drug 

profiteer or wholesale drug distributor.”111 With the ongoing expansion of drug 

courts—an ever-growing carceral infrastructure now opposed by some of its 

earliest proponents—and the ongoing quest for drug war improvement, New 

Jersey continues to affirm its commitment to TOVC politics.  

 

The Quest Continues 
 

This chapter focused on New Jersey’s drug decarceration, the most significant 

driver of the state’s decline in prison population. In part, it reveals ‘reform’ to be a 

misnomer. Drug policy in New Jersey eludes periodization that differentiates 
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between carceral expansion and bipartisan deconstruction, conservative hardening 

and liberal softening, or punitive war and therapeutic treatment. Before, after, and 

throughout the launch of New Jersey’s drug war in 1987, legislators and 

administrators championed carceral capacity expansion in a tangle of rehabilitative 

and punitive justifications. Rehabilitation and punishment were never 

incompatible, and were bound by carceral capacity creation. Carceral capacity 

straddled the line of punishment and rehabilitation; both required new 

administrative apparatuses, increased bed spaces (whether in the community or in 

the prison), more staff, and new procedures. Driven by bloated budgets and prison 

overcrowding throughout the 1990s, drug reform constructed new carceral 

apparatuses for both the ‘good’ offenders and the ‘bad’ ones. Status divides between 

violent and nonviolent crime were built into the CDRA, and later latched onto by 

reformers who in nonviolent drug offenders saw an opportunity to re-channel costly 

incarcerees, and to fortify New Jersey’s ability to detain violent offenders. In the 

2000s, reformers adopted racial disparity rhetoric as a retroactive rationale for 

drug court creation, and a proactive marketing device for drug court expansion, all 

while fear for public safety justified cracking down on violent offenders. This dual 

process of easing up and cracking down was facilitated in the 2000s and beyond 

by language of fine-tuning punishment. New Jersey’s prison population was 

bloated and racially disparate, reformers reasoned, because the state’s drug policy 

went after the ‘wrong’ offenders. By recalibrating drug policy to catch the worst of 

the worst, reformers purported to chart a path out of costly and racially disparate 

mass incarceration. 

New Jersey’s drug reform resulted in nearly eight thousand fewer individuals 

incarcerated for drug offenses, an undeniably positive development. But it came at 

the cost of legitimizing the caging of thousands more. In this way, New Jersey’s 

drug reform cannot be mistaken for an exit pathway from mass incarceration.
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||  3  || 
 

Parole Reform 
 

“Cleaning Up An Organizational Problem” 
 

 
 
 
 

Every tool is a weapon if you hold it right.1 

—Singer-songwriter Ani DiFranco, “My I.Q.” 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Parole reform in New Jersey was in many ways a non-event. It was not marked by 

rallies for reform, nor by grassroots community organizing or mass involvement 

from progressive advocates. Instead, much like the story of drug reform, the 

decarceration resulting from changes to New Jersey’s parole system began in the 

1990s, led by administrators and political elites, and spurred by the same concerns 

of budget constraints and prison overcrowding. New Jersey’s parole reform is a 

story of state officials acting in the 1990s and 2000s, and advocates praising 

reform’s results later, without questioning their origin.2 As one report admiring 

New Jersey’s parole reform put it, “with the emphasis on rehabilitation, New 

Jersey’s community corrections programs have played a major role in reducing 

New Jersey’s prison population while much of the rest of the nation experienced a 

10% growth in state prison populations.”3 
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Though parole reform was mostly a back-room affair orchestrated by Parole 

Board officials responding to pressure from above, progressive criminal justice 

experts and advocates have identified changes to New Jersey’s parole process as a 

significant source of the state’s decarceration. For example, a 2013 report, co-

authored by ten acclaimed incarceration and civil rights researchers including The 

Sentencing Project’s Marc Mauer, Justice Strategies’ Judith Greene, and the 

Leadership Conference on Civil and Human Rights’ Vanita Gupta, identified 

parole reform as a crucial piece of New Jersey’s decarcerative puzzle.4 As scholars 

tell it, New Jersey’s strategy is a winning one. In a 2006 report, distinguished 

criminal justice scholar Michael Tonry identified reforms to New Jersey’s parole 

system as “models and experience upon which to build.”5 

Scholars and advocates have identified two mechanisms as responsible for 

parole reform’s share of New Jersey’s decarceration: granting more people parole, 

and lowering parole revocation rates (or the rate at which individuals have their 

parole supervision revoked and are returned to prison). First, increasing parole 

grants was prompted by budgetary and capacity concerns, and mandated by a 2001 

District Court settlement. Two factors increased the number of parolees: speedier 

case processing, made possible by new technologies that enabled more hearings 

and reduced the backlog of parole cases, and higher parole grant rates, enabled by 

the adoption of risk assessment tools that offered political coverage to 

administrators making risky decisions. Paroling more people required building 

more parole capacity, often in the form of Day Reporting Centers, halfway houses, 

residential substance abuse treatment programs, and community-based electronic 

monitoring. Second, reducing parole revocation rates resulted from fewer 

revocations for technical parole violations (or breaking the rules of parole, as 

opposed to being convicted of a new criminal offense). This, too, required new 

capacity, facilitated by the creation of a graduated sanctions system—and new staff 

and facilities to implement the system—for those who violated parole. Together, 

increased parole grants and reduced revocation rates played a significant role in 

New Jersey’s decarceration. As seen in Figure 3.1, since 2000 the parole 

population increased by nearly 4,000 individuals, bolstered in part by the decrease 

of annual parole revocations by roughly 2,000 individuals in the same period. 
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Figure 3.1   New Jersey’s Parole Population, 1999-2017. Note: Parole grant and 
revocations are for state prison populations only (excludes county and youth facilities). 
Parole grant data are unavailable for 2007 given an error in a State Parole Board report. 
Sources: Parole population data compiled by author from Bureau of Justice Statistics, 
Parole and Probation in the United States (Washington, DC: Department of Justice), 
various years. Parole grants and parole revocations compiled by author from New Jersey 
State Parole Board, Annual Report Series (Trenton, New Jersey: New Jersey State Parole 
Board), various years. Reports prior to 2003 are unavailable online, but are on file with 
author. 
 

 

Much as was the case for drug courts, parole reform did not spring from a 

recognition of imprisonment’s inhumanity, but rather the demands of 

overcrowding and budgetary constraints. Language of public safety dominated 

parole reform, a process that would further cement the divide between violent and 

nonviolent mechanistically through the adoption of a risk assessment tool, and 

statutorily through the passage of new legislation. If TOVC politics manifested in 
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spend more time behind bars—and experience stricter supervision when (or if) 

eventually released. Re-incarceration for technical parole violations was to parole 

reform what imprisonment for nonviolent drug offenses was to drug reform: 

instances of nuisance incarceration that 1990s political elites labeled overly-costly 

and nonsensical for the purposes of public safety, and therefore targets for 

decarceration that would enable the state to crack down on those who needed to be 

incarcerated.  

This chapter explains these developments, telling another story that weaves 

between seemingly rehabilitative and punitive reforms: mid 1990s legislation that 

limited parole eligibility for violent and sexual offenders, alongside the expansion 

of parole options labeled rehabilitative; simultaneously-passed legislation that 

made denial of parole easier and introduced a risk assessment tool to guide parole 

decisions; late 1990s efforts to free up prison space for violent offenders by 

increasing parole capacity for low-level offenders; a 2001 settlement forcing the 

Parole Board to eliminate its parole hearing backlog that sparked technological 

modernization, a turn to “evidence-based practices,” and the adoption of risk 

assessment tools; 2000s development of new parole alternatives paraded as 

rehabilitative, almost exclusively operated by private entities with whom the Parole 

Board contracted; more legislation to further restrict parole access for violent 

offenders, alongside attempts to ease parole grants for low-level offenders; and 

expansion of parole programs for the “bad” guys, including sexual and violent 

offenders, as particularly restrictive and controlling. In 2014, after decades of 

reform, New Jersey’s “max out” rate—the percentage of individuals who served 

their entire sentence without being granted parole—ranked ninth worst in the 

country, clocking in at 41 percent, nearly double the national average.6  

 

To “Keep Violent Criminals Behind Bars Where They Belong” 
 

In 1980, New Jersey overhauled its parole system through the Parole Act of 1979. 

Prior to the reform, the state granted parole when there was a “reasonable 

probability” that the parolee would “assume his [sic] proper and rightful place in 

society, without violation of the law, and that his [sic] release is not incompatible 

with the welfare of society.”7 Whereas the pre-1980 system required proof of 
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readiness for parole, the new system created a presumption of release upon 

reaching parole eligibility. There was one important exception: potential parolees 

would not be released if a preponderance of the evidence suggested a “substantial 

likelihood that the inmate will commit a crime under the laws of this State if 

released.”8 Two decades later, in 1997, the bar at which one could be denied parole 

was lowered; under the new legislation, one need not demonstrate a substantial 

risk of committing a new crime, but rather exhibit “a reasonable expectation that 

the inmate will violate conditions of parole.” One could also be denied parole for 

having “failed to cooperate in his or her own rehabilitation.”9 The 1997 legislation 

was a key moment in New Jersey’s parole reform, laying the groundwork for 

subsequent reform and instituting the requirement of an “objective” risk 

assessment tool in parole release decisions—even though this tool would take many 

years to officially materialize in parole proceedings.10  

The 1997 Parole Act was a key propeller of TOVC politics in New Jersey, 

laying the foundation both for significant prison population reduction and carceral 

entrenchment. In this regard, the 1997 Parole Act is a stinging example of how 

results labeled progressive find their roots in legislation labeled punitive. 

New Jersey began working on the 1997 Parole Act two years before it was 

passed. In July of 1995, then-Governor Christine Whitman issued an executive 

order to establish New Jersey’s Study Commission on Parole (SCP), directing the 

commission to make recommendations to improve the parole system.11 Prompted 

by the introduction of several parole-related bills to the legislature, the SCP’s final 

recommendations would significantly shape the Parole Act of 1997. The SCP 

operated in the two years prior to the sweeping legislation’s passage, issuing its 

report at the end of 1996—just three years before New Jersey’s prison population 

would peak in 1999.12 

The SCP’s work was wrapped in tough-on-violent-crime rhetoric, offering 

recommendations that would formalize and harden status divides between those 

convicted of violent and nonviolent offenses in the realm of parole. Riddled with 

risk, the report proceeded from a “simple and unwavering premise”: that any 

parole reforms must, “first and foremost…protect public safety by reducing to the 

greatest extent possible the likelihood that a person released from prison will 

commit a new crime and injure more victims.”13 The report’s recommendations fell 
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into several main buckets: modifying and clarifying parole release standards, 

improving parole functioning and parole’s “rehabilitative” components, data 

collection and case management, and the development of tools to predict likelihood 

of a new offense in a way that was “more objective and reliable.”14 Each of these 

considerations related back to risk of reoffending.  

For example, the SCP recommended that the 1979 Parole Act be amended to 

increase the ease with which one could be denied parole, reducing the 1979 

legislation’s standard requiring a “substantive” likelihood one will recommit a 

crime to a “reasonable expectation” that one would violate parole conditions.15 With 

this change, the Parole Board would “for the first time…be authorized to deny 

parole based on a prediction that the inmate would violate parole conditions short 

of committing a new crime” (emphasis added).16 These determinations could be 

made because, though lacking any citations to support its assumption, the SCP 

claimed that “Many behaviors can be used to predict whether the inmate 

reasonably can be expected to engage in subsequent criminal activity on release.” 

Because parolees who do not comply with parole conditions are more likely to 

commit an offense in the future, the SCP reasoned, “It follows that an inmate who 

reasonably could be expected to fail to comply with conditions of parole poses an 

unacceptable risk of recidivism and simply has not earned parole.”17 

Likewise, the report recommended considering whether a parole petitioner has 

“failed to cooperate in his or her own rehabilitation.”18 This, too, related to risk: 

“Inmates who fail or refuse to make progress in their own rehabilitation are poor 

candidates for parole and pose an unacceptable risk of recidivism” (emphasis 

added). According to the SCP, those who do not demonstrate a “willingness to 

change have simply not earned the privilege of an early release.”19 Codified in the 

1997 reform, these changes to parole release standards would expand the Parole 

Board’s authority to “assess the probability that an inmate will make an acceptable 

adjustment to life in the community,” and would greatly expand the criteria by 

which one could be denied parole.20  

How would the Parole Board gauge whether someone posed a risk of violating 

parole conditions? The adoption of a risk assessment tool would be integral to the 

effort of predicting risk, providing “a more objective and reliable means of 

predicting risk of failure on parole and levels of supervision needed if the inmate is 
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to be released.”21 A key feature of TOVC politics, the adoption of risk assessment 

tools would provide an index of dangerousness with which the Parole Board could 

make parole determinations. Alongside other recommendations—to include 

psychological evaluations and inmate assessments (of factors including 

“behavioral, social, psychological, medical, and educational needs”), and to develop 

a parole plan creating incentives for compliance while on parole—the “objectivity” 

of the risk assessment was key. While, as discussed in Chapter 4, more recent 

claims to “objectivity” in reform movements are generally deployed as code for “not 

racist,” objectivity had little to do with racial justice in the SCP’s report. In fact, 

mirroring its role in 1990s drug reform, race is not mentioned in the SCP’s report. 

Instead, as discussed later in this chapter, concern for objectivity in early parole 

reform related to managing administrators’ own risk of backlash in making parole 

release decisions. Indeed, though the Parole Board would not officially begin staff 

trainings for the LSI-R risk assessment tool until 2003, efforts by the DOC and 

the Parole Board to develop its own parole risk assessment tool were underway 

even before the SCP published its 1996 report.22 

The 1997 Parole Act’s mandate to adopt a risk assessment tool was handed 

down in an era of significant line-drawing between violent and nonviolent offenders 

in the world of parole, prompted most directly by the 1994 rape and murder of a 

seven-year-old girl named Megan Kanka. Just a month after the incident, the New 

Jersey legislature passed a bundle of laws under the banner of Megan’s Law, 

requiring registration for sex offenders, community notification of registered sex 

offenders, and lifetime parole for released sex offenders.23 Passed with bipartisan 

enthusiasm, Megan’s Law would serve as a template for sex offender laws 

nationwide.24 Under a year later, the legislature passed and Governor Whitman 

signed into law the Repeat Offender Law, New Jersey’s version of Three Strikes 

Legislation, which mandated lifetime imprisonment for anyone convicted of three 

violent crimes including murder, aggravated manslaughter, aggravated sexual 

assault, armed robbery, carjacking, and kidnapping.25 

Just two months before the 1997 Parole Act was signed into law, the legislature 

also passed the No Early Release Act (NERA), which required those convicted of 

violent offenses to serve at least 85 percent of their original sentence. As she signed 

NERA to double the average time behind bars spent by those with violent 
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convictions, Governor Whitman announced a clear message: “If you commit a 

violent crime, you won’t be walking out the prison gates after serving just a third 

of your sentence. You will serve hard time.” The press release announcing NERA’s 

signing paraded Whitman’s tough-on-violent-crime record, noting the recent 

passage of the Law Enforcement Officers’ Protection Act to eliminate parole for 

those convicted of killing an officer in the line of duty and the construction of a 

new 3,200 bed prison, “providing more space for longer stays.”26 

Against this backdrop, the 1997 Parole Act appears more clearly as an 

unequivocally tough-on-violent-crime bill, an attempt to crack down on violent 

offenders by extending their time spent in prison and statutorily harden the divide 

between violent and nonviolent offenders. The day after Governor Whitman signed 

the Parole Act of 1997, which implemented nearly every reform suggested by the 

SCP, the Philadelphia Inquirer ran an article titled “Tougher Parole Standards 

Become Law.” This headline was not a matter of interpretation; in Governor 

Whitman’s own words, “Our new parole laws will better protect families, give 

victims more control and keep violent criminals behind bars where they belong.” 

Keeping violent criminals where they belong would enhance public safety: “In the 

past, we had a system that better protected lethal felons than it did law-abiding 

families. Today, we are changing our parole statutes to shift the balance back where 

it belongs—on the side of public safety.”27 

 

To “Accomplish More With Less” 
 

Though the preceding section demonstrates that the 1990s was a period of getting 

tough on those convicted of violent offenses, a core claim of this thesis is that easing 

up and cracking down have been two sides of the same reformist coin. This section 

explores the “easing up,” demonstrating that just as New Jersey aggressively 

campaigned to cage violent offenders for longer, it worked just as aggressively to 

build parole capacity for low level offenders. New Jersey pursued increased parole 

capacity—another carceral apparatus into which the state would channel its low-

level and putatively non-dangerous offenders—for three reasons: to reduce costs, 

to alleviate prison overcrowding, and to free up space for violent offenders.  
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As shown in Chapter 2, capacity concerns dominated the period before and after 

New Jersey embarked on its prison expansion project, intensifying in the 1990s as 

the state’s prison population reached a breaking point. While the few accounts to 

document New Jersey’s parole reform have traced its origins to a 2001 settlement 

from a class-action suit against the State Parole Board, officials fretted about parole 

capacity as early as the 1980s and significantly ramped up efforts to build capacity 

in the early 1990s.28  Working to reduce parole backlog and relieve prison 

overcrowding in the face of rapidly expanding caseloads, administrators sought 

technological modernization to streamline processes, and program expansion to 

provide new channels for more parolees.  

Beginning with its 1988 report, the Parole Board’s annual reports continually 

registered concern for the impact of “the ever-growing inmate population” on “the 

Board’s monitoring and hearing caseloads.”29 As the Board’s 1990 report 

indicated, increasing caseloads combined with tightening budgets demanded 

enhanced efficiency. Together, a prison population at “unprecedented heights” and 

restricted spending due to budget cuts “prompted the implementation of numerous 

measures designed to achieve maximum efficiency in the delivery of essential parole 

services.”30 The Board’s 1993 report would be even more explicit, linking the 

Board’s workload—“driven exclusively by the continued growth of State and 

county inmate populations”—to “increased interest on the part of the public and 

policymakers in identifying more effective ways to deal with crime in our 

communities.”31 The expansion of “community corrections,” a shorthand for non-

prison sentences such as parole and probation, thus began in the early 1990s as a 

response to burgeoning caseloads and budget concerns.  

New technologies, tools, and procedures facilitated expanded community 

corrections. Through “administrative streamlining, technological advances, and 

expanded responsibilities,” the Parole Board hoped to keep pace with expanding 

caseloads. As the Board’s joint 1996-1997 report notes, because of budget cuts the 

Board was “forced to find ways in which to accomplish more with less.”32 New 

advances included a video-teleconferencing network that would “separate travel 

and distance considerations from the need to conduct business,” expanded 

electronic monitoring (EM), and the implementation of a risk assessment tool.33 

New Jersey first piloted EM for parole in 1986, building its capacity in subsequent 
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years as a program in which “the parolees are incarcerated in their homes.”34 While 

EM began small, the possibility of bringing it to scale was scintillating to 

administrators desperate to overcome overcrowding; as a 1994 Bureau of Parole 

report notes, “theoretically, there are thousands of cases that could be released [to 

EM].”35 

As overcrowding became more desperate in the late 1990s, so too did the push 

for capacity expansion. Compounding the burden of expanded caseloads from an 

increased incarcerated population, increasing parole revocations became 

increasingly apparent and problematic (see Figure 3.2). In 1998, for example, 

parole revocations totaled over 5,000, accounting for 40 percent of new prison 

admissions.36 The vast majority of parole revokees were returned to prison for 

technical violations—91 percent in 1998—meaning they broke a rule of parole 

supervision rather than committing a new crime.37 

 

 

 
Figure 3.2   Annual Parole Grants and Revocations in New Jersey, 1983-2017. 
Note: Parole grants dipped significantly beginning in 1996 as parole revocations soared, 
creating a significant backlog for the State Parole Board. Technical violation revocations 
are the main source of overall revocations, growing from 50 percent of total revocations in 
from 1983 to 94 percent in 2003, at which point technical violation revocation data are 
unavailable. After a 2001 District Court settlement, New Jersey pledged to reduce its 
backlog, and was compliant within two years. Both parole grants and parole revocations 
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have since declined, though the total parole population has continued to grow in New 
Jersey. Source: Compiled by author from New Jersey State Parole Board, Annual Report 
Series (Trenton, New Jersey: New Jersey State Parole Board), various years. Reports 
prior to 2003 are unavailable online, but are on file with author. 
 

Then-Assistant Commissioner of the Division of Parole Mario Paparozzi was a key 

player in the push for increased capacity, and was brought on to help reign in these 

numbers. As Paparozzi explained of his time with the Division: 

 
The charge of that Division was to develop community programs that would 
help to divert parole violators from returning to the prison and also to create 
mechanisms where we would be able to increase the number of inmates who 
were in the system awaiting parole, who were low custody status…to create 
more places for them to transition from behind the wall to the streets.38 

 
In other words, Paparozzi’s goal was to prevent parole violators from returning to 

prison, and to provide relief from prison overcrowding by allowing more 

individuals to be released. Under Paparozzi, the Division increased Day Reporting 

Centers, the Intensive Supervision Program, EM, the Mutual Agreement 

Program, and a range of intermediate sanctions for parole violators: all programs 

that would absorb population from prisons.39 In Paparozzi’s words, the state 

“developed a lot of new programs and increased those we already had” to stem the 

flow of people returning to prison.40 The zero tolerance policies that were sending 

technical violators back to prison did not make sense, according to Paparozzi, 

because they put more people behind bars in an era of tight budgets. As Paparozzi 

recalled, “At the time there was a major financial problem…we were paying with 

county backup money. I remember having conversations with the Governor where 

we had to get that down, it was burgeoning out of control.”41 

Reducing overcrowding was not a singularly cost-driven process, nor was the 

end goal to reduce prison populations for the sake of reducing prison populations. 

Instead, the state sought to increase parole capacity in part to create space for more 

violent offenders. With parole revocations accounting for a growing number of 

prison admissions across the nation, many states experienced concern from the 

public that low level offenders would displace violent offenders and trigger early 

release for those who would be dangerous to the public.42  In 1997, the same year 

New Jersey passed new legislation to make parole more restrictive, the state took 
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advantage of a federal grant created through then-President Clinton’s now-

infamous Violent Crime Control and Law Enforcement Act of 1994 to expand its 

capacity for low-level parolees in order to free up space for violent offenders.43 The 

law’s Violent Offender Incarceration and Truth-In-Sentencing Incentive Grant 

Program (VOI/TIS) incentivized states to implement three strikes and truth-in-

sentencing laws—both of which New Jersey instituted in the 1990s—and doled 

out nearly three billion dollars from 1996 to 2001. All fifty states participated, and 

New Jersey received $71 million, the eleventh most funding among states. As one 

VOI/TIS report explains, the program “provided formula grants to states [1] to 

build or expand correctional facilities and jails to increase secure confinement space 

for violent offenders…or [2] to free suitable existing prison space for the 

confinement of persons convicted of…violent crimes.”44  

In one of its most tangible manifestations of TOVC politics, New Jersey opted 

for the latter, electing to expand cheaper forms of carceral control for those deemed 

low risk and nonviolent in order to free up space for violent offenders. Through the 

VOI/TIS grant, New Jersey funded over 1,100 new parole spots, largely through 

the funding of Day Reporting Centers (DRCs), supervision centers to which 

parolees must report daily to receive counseling and job training. The state opened 

eight DRCs in 1998, reserving 400 slots for technical parole violators who were 

being ‘needlessly’ returned to prison for minor violations. The funding was also 

used to expand the Halfway Back Program, a residential program that serves as a 

precondition for parole release for some, and as an alternative sanction for technical 

parole violators. As of 2004, New Jersey contracted with three different private 

providers for Halfway Back Programs, creating 640 beds with VOI/TIS 

funding.45 

Private corporations and non-profit entities enabled this expansion of 

community corrections. The 1990s community bed space building was “primarily 

due to the efforts of several privately-held provider agencies” including Education 

and Health Centers of America (EHCA), The Kintock Group, Volunteers of 

American Delaware Valley (VOADV) and the New Jersey Association on 

Correction (NJAC), each of which “aggressively pursued program expansion to 

meet the needs of offenders in New Jersey.”46 Since 1994, for example, EHCA 

opened six facilities and nearly four thousand community bed spaces through 
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contracts with New Jersey Department of Corrections (DOC), the State Parole 

Board, and county governments.47 VOADV, a Christian non-profit organization, 

also provides re-entry services for the state, managing three parole programs and 

three halfway houses. After beginning operations in the 1970s, today VOADV 

houses or provides programming for two thousand parolees annually.48 NJAC 

opened its first halfway house in 1966 through federal and state contracts, and 

today operates multiple residential programs for pre-release parolees as well as 

substance abuse programming and housing assistance.49 The Kintock Group, 

founded in 1985, likewise operates residential and non-residential parole programs 

in four locations across the state.50 As of 2017, New Jersey’s custodial bed spaces 

and non-residential slots through programs such as Day Reporting Centers have 

churned through an estimated 50,000 parolees since their opening in 1998.51 

As testimony at a 2001 hearing regarding parole administration in New Jersey 

reveals, expanding community corrections was no humanitarian aspiration; it was 

a capacity-driven necessity. Questioning Loretta O’Sullivan, the legislative liaison 

for the DOC, Senator Robertson (R) pointed out the crucial role of community 

corrections in relieving a burdened prison system:  

 
It would be difficult, for instance to say, “Taking a look at these 18,000 
[parolees], there are 3,000 or 4,000 that just aren’t making it—aren’t coming 
up to speed and so forth and need to be referred into the system.” The system 
would have a great difficulty absorbing that, wouldn’t they? So even as we talk 
about various carrot-and-stick approaches, one of the things, perhaps, that 
would should take a look at [is] the degree to which we are prepared, physically, 
on the stick side.52 

 
After O’Sullivan confirmed the Senator’s suspicion that community corrections 

programs supervised a population that New Jersey would otherwise be unable to 

control, Assistant DOC Commissioner Carrie Johnson chimed in to assure the 

Senator that the Division of Parole had recently expanded capacity by awarding 

three new contracts for the Halfway Back Program, which would re-channel parole 

violators into treatment rather than prison.53  

Despite determined attempts to increase parole capacity in the 1990s, the 

Parole Board failed to keep pace with expanding prison populations. The number 

of incarcerated people granted parole fell drastically beginning in 1996 as parole 

revocations were peaking, reflecting significant backlog in Parole Board hearings. 
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Though 1990s parole administrators had worked to “accomplish more with less,” 

their efforts ultimately fell short. Instead, entering the twenty-first century, New 

Jersey would need to accomplish more with more. 

 

“Cleaning Up An Organizational Problem” 
 

If state officials were motivated to streamline parole processes and build capacity 

in the 1990s, they were under court-order to do so entering the twenty-first 

century. In 2000, three incarcerated men at Riverfront State Prison filed a class-

action lawsuit against the Parole Board for its failure to ensure timely hearings. 

Though the original complaint estimated as many as one thousand people awaiting 

parole, a subsequent hearing revealed that approximately six thousand individuals 

were being held without a hearing past their parole eligibility date—despite the 

Parole Board’s legal obligation to supply a pre-parole report 120 days before one’s 

eligibility and grant a pre-hearing review of the report.54 The case was settled in 

January 2001, requiring the Parole Board to clear the backlog within two years 

and to remain current on parole hearings.55 

With two years to eliminate its backlog, the New Jersey Parole Board turned 

to Mario Paparozzi, former Assistant Commissioner of the Division of Community 

Programs (at the time, a division of the DOC) who had left parole for academia in 

1998. As Paparozzi explained, he was brought in to clean up the mess. Tasked with 

overcoming the backlog as quickly as possible, Paparozzi focused on streamlining 

parole hearings:    

 
When I was appointed…the prison budget was crushing the state…My first 
challenge was meeting a two-year deadline that had been set for elimination of 
the hearings backlog. We streamlined the process, got the staff working around 
the clock, and introduced video teleconferencing to cut down on the time it took 
to bring people before the board for a hearing.56 

 
According to Paparozzi, reducing the backlog itself was a relatively 

straightforward process, one the Board completed significantly before its deadline. 

As seen in Figure 3.1 (above), annual parole grants jumped from under 6,000 in 

1999 to nearly 11,000 in 2001. But while the legal settlement officially mandated 

backlog elimination, it also prompted lasting changes in New Jersey’s parole 
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system. In a twist on what Heather Schoenfeld calls the “paradox of prison 

conditions litigation,” incarcerated people’s calls for compliance with existing law 

translated to expanded capacity—though not, as in Schoenfeld’s study, of prison 

capacity, but rather of parole capacity.57 As the Board’s 2001 annual report, 

authored by Paparozzi, notes, “Driven by two decades of continuing growth in the 

inmate population and highlighted issues raised in inmate litigation, the need to 

draw upon 21st century technology and to reevaluate the way in which we apply 

our resources have become our top priorities” (emphasis added).58  

Moving beyond clearing the backlog and shifting his vision to professionalizing 

parole, Paparozzi proposed three major changes: technological advancement and 

methodological streamlining, a shift to “evidence-based practices” (EBP) and risk 

assessment, and an overhaul of the parole apparatus in New Jersey that would 

merge the DOC-based Division of Parole—responsible for community 

supervision—and the State Parole Board, responsible for parole release decisions. 

Though these were the reforms that sparked New Jersey’s parole-related 

decarceration, Paparozzi explained that the goal of these changes was not reform 

but rather organizational maintenance: 

 
The main issue, as I understood it, was let’s get this backlog down…let’s 
develop systems and policies that make sure this never happens again. And we 
got it down way before the deadline. …It had nothing to do with criminal 
justice reform. It had to do with cleaning up an organizational problem.59 

 
The next sections unpack New Jersey’s attempts to solve its “organizational 

problem,” focusing on the Parole Board’s restructuring, its twenty-first century 

embrace of “Evidence-Based Practices,” and its increasing reliance on risk 

assessment instruments.   

 

To Relieve a “Fractured System” 
 

Before 2001, two entities were responsible for elements of parole in New Jersey. 

First, the Division of Parole and Community Programs, housed in the DOC, 

included parole officers and oversaw parole supervision—“community 

corrections”—for those granted parole. Second, the State Parole Board was 

responsible for conducting parole hearings and making parole release decisions. 
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Entering the twenty-first century, managing parole through separately-funded and 

differently–staffed entities was a glaring departure from attempts to streamline 

parole operations, leading Paparozzi to champion the combination of the Division 

and the Board. 

Completing this switch required new legislation, passed in 2001, that officially 

transferred the Division of Parole and Community Programs’ operations and staff 

from the DOC to the State Parole Board. The bill’s public hearing featured 

widespread support from the criminal justice community. Representatives from the 

State Parole Board, the DOC, the Division of Parole and Community Programs, 

the Administrative Office of the Courts (AOC), and community corrections 

organizations testified in support of S2026.60 Supportive testimony largely 

concerned capacity creation, procedural streamlining, and the ability of community 

corrections to manage less threatening populations. 

As Assemblywoman Mary Previte (D) explained in her support for the 

legislation, the separation of the Division and the Board created a fractured, under-

resourced parole system: “In this state, the Department of Corrections oversees 

parole officers. An unrelated Parole Board oversees parole hearings of inmates. 

These two entities compete with each other for funding.” Shifting community 

corrections to the Parole Board, Previte explained, would more accurately channel 

resources and relieve burdens on “a fractured system and overloaded parole and 

aftercare officers.” According to Previte, creating “a single parole entity,” funding 

substance abuse treatment, lowering caseloads, and increasing the quality of 

reentry and aftercare supervision—in short, dramatically building new, non-prison 

carceral capacity—“may be one of the best investments we can make.”61  

Paparozzi concurred; as he later explained, housing the Division of Parole in 

the DOC left the Division struggling for resources in an agency whose primary 

responsibility was to oversee the “custodial side of things.” By nesting the Division 

of Parole within the State Parole Board, Paparozzi reasoned, “you’re in a better 

position to argue for the resources you need as opposed to being under the umbrella 

of a DOC who…has to really worry about the custodial side of things, and 

rightfully so.”62  

The non-profit organizations that operated community corrections also testified 

in support, represented by the Napoleon Johnson, the President of the Coalition of 
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Community Corrections Providers of New Jersey. According to Johnson, the “lack 

of coordination” between the Parole Board and the Bureau of Parole resulted in 

underutilization of community programing, which “could further aid in community 

adjustment and avoid more serious violations or returns to prison.”63 Here, the 

specter of “more serious violations” in the future was marshaled toward the 

expansion of community corrections—an expansion that would both link reduced 

prison time to another carceral apparatus, and enhance the divide between the non-

dangerous deserving and the dangerous undeserving.  

When the law passed in 2001, it transferred the entire staff and bureaucracy of 

the Division of Parole and Community Programs to the State Parole Board, 

expanding the Board’s total staff from 175 to 700 employees overnight.64 Though 

this structural shift was unnecessary to resolve the backlog—which was cleared 

even before the hearing for S2026—the looming threat of future fines for parole 

backlogs established by the settlement was enough to prompt the change. As 

Paparozzi testified at the hearing, “The good news is the backlog is done, and we 

are getting further ahead…We want to be about six or more months ahead at all 

times, so we will never, ever be running up against that 90-day…rule ever again” 

(emphasis added).65 “Getting further ahead,” for Paparozzi, meant an embrace of 

Evidence-Based Practices and risk assessment instruments, to which the next 

section turns.  

  

To “Believe Things Work” 
 

Even as the Parole Board restructured and professionalized in the early 2000s, the 

problem of technical violation revocations continued to plague New Jersey. As 

Figure 3.2 (above) shows, in 1999 nearly 5,000 individuals had their parole 

revoked and were returned to prison. Annual revocations hovered between 3,500 

and 5,000 in the next several years. To tackle revocations differently, the Parole 

Board “engaged the leading international experts to help us retool our operations 

with evidence-based practices.”66 

Evidenced-Based Practices (EBP) was the perceived cure to “Nothing Works,” 

a strand of criminological thought that originated in the 1970s, perceived by many 

as declaring the death of rehabilitation as a reasonable aim of the criminal justice 
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system. Popularized by Robert Martinson, the “nothing works” literature 

purported to debunk the possibility of rehabilitation and instead called for a focus 

on custodial management of prison populations.67 Paparozzi disagreed. As he 

testified in 2001, the idea that “nothing works” is “frankly…not grounded in the 

research evidence.” Instead, “some things do work, and nothing works for 

everybody. The key for us is to recognize that if we believe things work, we couldn’t 

possibly think it would be a good idea to have caseloads of 150 [parolees] to 1 

[parole officer].”68 In other words, parole could “work” if New Jersey continued 

to build capacity, reduce caseloads, and test new solutions. 

One of the first steps in New Jersey’s turn to EBP began in November 2001, 

when New Jersey became one of four states to participate in a National Institute 

of Corrections (NIC) technical assistance program that aided states in crafting 

“policy-driven responses to technical parole violations.”69 With revocations 

continuing to drain scarce resources, New Jersey’s program team entered the 

program aiming to reduce prison admissions that stemmed from revocations. 

Crafting an approach that “emphasizes ‘responding’ to violations rather than 

‘prosecuting’ violations,” New Jersey’s team turned its focus to graduated 

sanctions that would “favor using the least restrictive sanction necessary to address 

the violation behavior.”70 If New Jersey were to reduce revocations in favor of 

graduated sanctions—a key evidence-based practice—it would need to build new 

capacity. In other words, if technical violators were to face non-prison 

consequences for a violation, new mechanisms were needed to impose such 

consequences.  

New programs required new trainings; through the NIC program, New Jersey 

began trainings on “evidence-based interventions, such as effective sex offender 

supervision, motivational interviewing, strategies, risk and needs assessment, 

cognitive behavioral intervention, coping skills training, and drug and alcohol 

training and awareness.”71 New trainings were central to the EBP ethos, and are 

crucial elements of carceral capacity creation which, as Schoenfeld reminds us, 

includes “new bureaucratic structures, new frontline and administrative positions, 

new staff training, and new protocols across the institutions of the criminal justice 

system.”72 In New Jersey, instituting the range of new protocols and programs 



 86 

encompassed by EBP required over 4,800 hours of staff training for parole officers, 

which the state completed in 2008.73 

Though Paparozzi left the State Parole Board in August 2002 and returned to 

academia, his successor John D’Amico only intensified efforts to base parole on 

EBP. D’Amico began his term with a bold vision for parole, announcing an 

“ambitious new agenda” for New Jersey’s parole system that would amplify the 

state’s shift to EBP.74 The EBP framework, as a 2005 annual Parole Board report 

explains, “provides a permanent and ongoing modality by which every 

administrative and supervisory practice and protocol can be monitored and 

measured for real, performance-based results.”75 This generally meant two things: 

new programs that would be “results-driven,” and new technologies that would 

more effectively monitor, streamline, and control. 

In 2003, New Jersey convened a “Reentry Roundtable” that gathered 

policymakers, researchers, local non-profits, and community corrections providers 

to address reentry. The New Jersey Institute for Social Justice, a notably 

progressive New Jersey organization, was a co-sponsor of the convening. The 

roundtable had several broad goals that tethered “public safety” and cost-cutting 

to racial disparity reduction, aiming to “further the public safety of the state’s 

citizens, to ensure that our limited fiscal dollars are used wisely, to guarantee that 

our criminal justice system operates equitably and fairly, and to strengthen our 

communities and families.”76 The Roundtable offered a slew of recommendations, 

highlighting the need for risk assessment and urging the expansion of existing, but 

at the time limited, “continuum of sanctions” that would “enable parole officers to 

respond appropriately to parolee risk and behavior.” Such sanctions included 

mandatory drug treatment, halfway back programs, day reporting centers, 

electronic monitoring, and higher-intensity supervision.77  

In atypical fashion for parole reform, the Reentry Roundtable’s final report 

dedicated a set of recommendations to addressing “racial and ethnic disparity.” 

The problem, according to the Roundtable, had to be defined: “Disproportionate 

Minority Contact (“DMC”) should be defined and addressed as a fundamental 

problem confronting New Jersey, on both the adult and juvenile levels.” For the 

Roundtable, racial justice would be linked to technological advancement. Indeed, 

“the rigorous use of data is the only way to effectively cut through all of this 
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[DMC], to identify the actual problem spots in the systems, and develop methods 

effectively to remedy them.”78 For the Roundtable, racial disparities resulted from 

“problem spots” in the system, points at which arbitrary bias invaded otherwise-

sound processes. Consequently, the problem could be solved by turning to EBP 

and ensuring objectivity. Consider the following recommendation: 

 
Develop and abide by objective criteria for decision-making at all relevant steps 
of the criminal and juvenile processes. The more decision-making at all relevant 
points…can be reduced to appropriate, objective criteria focusing exclusively 
on the relevant factors…to the exclusion of all others, the less opportunity there 
is for extraneous, potentially pernicious factors to infect the process.79 

 
Here, the logic of disparity advocacy is fully on display. Observable racist outcomes, 

the report’s logic goes, indicate biased decision-making—the result of “extraneous, 

potentially pernicious factors” that find their way into the system—that could be 

rooted out by increased reliance on “objective” criteria. Such objective criteria 

could be found in risk of flight and dangerousness, which were, as the Roundtable 

reasoned, deracialized and neutral indicators of culpability and risk. By building 

up the problematic system’s capacity—gathering more data, creating more tools, 

and developing new methods—New Jersey planned to carcerally construct its way 

out of racism.80 

The drive to create new carceral capacity continued through the 2000s and 

beyond. In April 2006, New Jersey opened the Parole Aftercare and Transition 

Housing Program through a contract with the NJAC; shortly after, in May 2006, 

the state contracted with VOADV to open PROMISE, the Program for Returning 

Offenders with Mental Illness Safely and Effectively.81 In 2008, New Jersey 

created its first Regional Assessment Center (RAC), “a special program to divert 

low-risk parolees away from jail and back into society.”  At RACs, technical 

violators are detained for 15 to 30 days, where they undergo a professional “battery 

of tests” that seek to parse through the causes of their violation. The RAC’s 

assessment is then forwarded to the Parole Board to inform its decision on parole 

revocation.82 RACs are typical of the EBP paradigm, routinizing carceral 

management of populations in the name of efficiency, rehabilitation, and 

assessment of “clients,” rather than prisoners. As the Parole Board’s 2008 report 

explained, “The RAC works in conjunction with the Evidence-Based Parole 
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strategy to divert technical parole violators into intensified supervision and 

community-based programs.” EBP promised to cut costs as well, with the RACs 

promoting costs-saving through private contracts; as the Parole Board’s 2009 

report explained, the RACs would “save taxpayer ‘up front’ by housing technical 

parole violators in a private facility, rather than a county jail, prior to the revocation 

hearing.”83 And as Lenny Ward, then the director of Community Programs for the 

Parole Board explained, RACs were a signature New Jersey creation: “We have 

to take credit for this one…This is a New Jersey initiative.”84  

In short, the only limitation on building capacity seemed to be New Jersey’s 

ability to come up with new program names and acronyms; name it, and they 

would build it. Other programs, staff positions, and trainings are too many to name 

in full, but never quite seemed to stop growing—they include a 2008 federal grant 

for 500 thousand dollars to create a reentry initiative in Trenton, the appointment 

of a “Parole Job Czar” and “Employment Resource Officers,” training twelve staff 

members to become “Offender Workforce Development Specialists,” the creation 

of FORGE, or the Female Offender Reentry Group Effort to focus specifically on 

women, the opening of a new unit—the Contract Compliance and Quality 

Assurance Unit—to conduct “monthly field visits and generate quarterly field 

reports at every program,” and the introduction of “MH-PACTs,” or Mental 

Health Parole Accountability Conference Teams, created through another 750 

thousand dollar federal grant.85 

The 2010s have not seen a stop to the building. In 2011, the Parole Board 

opened the Veteran Offender Reentry Initiative; the same year, the Board created 

PEPP, the Parole Employment Placement Program, which it expanded to fourteen 

counties through a new contract in 2014. From 2013 to 2015, the Board received 

three federal grants totaling nearly $1.4 million to install and expand a new reentry 

program in Union County. Most recently, in October 2017 the Parole Board 

received a $600 thousand federal grant to contract with the New Jersey Reentry 

Corporation—run by former Governor Jim McGreevy—to “focus resources on 

combatting the opioid epidemic” by offering case-management for parolees with a 

history of opioid abuse.86 

In addition to the programmatic capacity expansion that inhered in New 

Jersey’s parole reform, the turn to EBP also demanded technological 
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modernization. Under D’Amico, the Parole Board would employ “state-of-the-art 

technology for supervising and monitoring parolees and for providing real-time 

feedback to case managers,” allowing parole officers to “immediately alter terms 

and conditions of parole release as well as constrict or loosen supervision levels to 

optimize a parolee’s chances for success on parole.”87 Technological streamlining 

was rhetorically central to EBP as the Parole Board “renewed its commitment to 

the implementation of automated data retrieval, configuration and projection 

systems by the continued expansion of its Information Certification Unit (ICU).” 

Implementation of the ICU would “provide a seamless ‘mesh’ between current 

inmate sentencing information stored in the [NJ DOC] database and the accurate 

calculation of parole eligibility dates by the State Parole Board.”88 One such 

advancement was the “Electronic Casebook,” implemented in 2006. The 

Electronic Casebook was a digital storage system for parole officers’ notes and 

records, allowing officers to “dispense with their tradition paper casebooks.” As of 

2006, the Parole Board’s 14,000 parolee caseload had been completely transferred 

to the Electronic Casebook database.89  

Alongside the institutionalization of Electronic Casebooks, in 2006 New Jersey 

announced another evidence-based practice in the form of Case Plan Agreements 

(CPAs). CPAs would be “tailored to the individual rehabilitative needs of each 

parolee,” focusing on “successful community reintegration” through job-training, 

education, and addiction treatment. Like most reforms, the logic animating CPAs 

had deep historical roots. Though administrators positioned individualized 

programming as a new approach to parole, as early as 1931 New Jersey mandated 

that a committee including parole officials, psychiatrists, psychologists, and others 

“hold regular meetings to plan programs for individual inmates.”90 CPAs were 

designed to work in conjunction with another evidence-based practice, the 

“Behavior Response Matrix,” which provides an alternative to “all-or-nothing” 

parole revocation practices by offering graduated “rewards” and sanctions for 

positive and negative “progress.”91  

The carceral construction projects described above were largely intended for 

technical parole violators, those identified as drug and alcohol dependent, and other 

lower-level parolees. And on one metric, New Jersey’s parole reform—even if not 

intended as decarcerative reform—had a significant impact on the prison 
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population: parole revocations have continually declined in the twenty-first 

century, leveling off today at around 1,500 revocations per year—a 70 percent 

decrease since 1998 (see Figure 3.2). The prison population has declined as fewer 

parolees have been returned to prison, and more incarcerated people have been 

granted parole. But on another metric—that of total carceral control—New 

Jersey’s parole reform has been an utter failure: today’s parole population totals 

15,600, an increase of three thousand parolees since 2001. With more funding, a 

bigger staff, and a wider swath of programming, New Jersey’s parole system has 

an ever-expanding reach. Even as New Jersey grants parole to drastically fewer 

individuals each year—2,800 in 2017 versus 10,900 in 2001—the parole 

population has plateaued, indicating that parolees are spending longer and longer 

on parole (see Figure 3.1). Even for those who “benefit” from parole, then, there 

is ultimately no clear exit from the grip of the carceral state. The next section turns 

to how this happened. 

 

Protecting Children from “Real Predators” 
 

Building parole capacity was an opportunity to cement divides between those with 

violent and nonviolent convictions. While the preceding section detailed New 

Jersey’s attempt to build parole capacity in the name of reducing parole revocations 

and freeing up prison space—largely developments labeled “rehabilitative”—this 

section fills in the story, shining a light on twenty-first century parole developments 

that are more clearly “punitive.”  

Despite the stricter parole standards codified in 1997, New Jersey officials 

recognized that ultimately, most incarcerated people would eventually be released 

from prison. As the 2003 Reentry Roundtable’s report announced, “Reentry is 

nearly universal”: between 95 to 97 percent of incarcerated people would 

eventually be released.92 And as former Parole Board Chairman Mario Paparozzi 

described to me, a strategy that “always works” to convince the public of the need 

for increased community corrections was revealing that 95 percent of incarcerated 

people would be released. Paparozzi would tell observers, “If we want to just do 

truth-in-sentencing, these people are still gonna come out, the door of the prison is 

gonna mindlessly swing open, and these guys are gonna fall out onto our 
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communities.”93 The prospect of “these people”—the bad guys, those sentenced 

under truth-in-sentencing laws—being released even after having served 85 

percent or more of their sentence was enough to prompt community corrections 

expansion that would be tailored toward the morally guilty: sex offenders, violent 

offenders, and gang members. As the Parole Board’s 2005 report announced, “the 

Board is a crime-prevention agency,” forming “specialized units to apprehend 

fugitives, monitor sex offenders and address gang-related crime.”94 

Those with sexual offenses were the subject of particularly fierce vilification, in 

line with what Gottschalk calls the “war on sex offenders.”95 Amending Megan’s 

Law, first passed in 1994, in 2003 the legislature clarified that those convicted of 

sexual offenses and kidnapping would be sentenced to lifetime parole supervision 

upon release from prison (previously worded as “community supervision” in 

Megan’s Law).96 New parole programs geared toward sex offenders complemented 

this legislation. In 2005, the legislature passed the Sex Offender Monitoring Pilot 

Project Act, which authorized the Parole Board to subject 250 of New Jersey’s 

“most dangerous registered sex offenders to round-the-clock Global Positioning 

System (GPS) monitoring.” As he signed the legislation that would appropriate 

over $3 million for the program, then-Acting Governor Richard Codey celebrated 

the bill’s use of “real technology to protect our children from real predators.”97 

Continuing to play on the specter of child-ravaging predators on the loose, the 

Board’s 2005 report proudly announced the program’s rapid implementation: by 

“the night of October 31, 2005 (Halloween Night), a night when tens of thousands 

of New Jersey’s children were out on the streets of the state’s towns and 

communities, a cadre of law enforcement officers from the Board’s Sex Offender 

Management Unit were able to keep tabs on the location of virtually all of the 

state’s sex offenders”98 Even before the two-year pilot program’s completion, then-

Chairman of the Parole Board Peter Barnes wrote to the Governor endorsing the 

indefinite extension of GPS monitoring. Barnes asked, and the Legislature 

delivered, passing the Sex Offender Monitoring Act before the pilot program’s 

conclusion. As the pilot program’s final report noted, EBP would be key to 

continuing sex offender monitoring, as only “specific, intensive methods of 

supervision” could control the “compulsive and secretive behavior shown by sex 

offenders.”99  
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GPS monitoring has continued to be central to sex offender supervision. In 

2013, New Jersey passed two new laws related to parole and sex offenders. The 

first enhanced penalties for those convicted of child pornography distribution and 

possession offenses, upgraded child pornography production to a first degree crime 

and subjected it to the No Early Release Act’s provisions, increased the age 

benchmark of a “child” from 16 to 18 years old, and required lifetime parole 

supervision for those convicted of distribution and possession offenses.100 The 

second, passed four months later, revised Megan’s Law, upgrading sexual assault 

of a victim with an intellectual or physical disability to a second degree crime, 

which carried a five to ten year sentence and a fine of up to $150 thousand. The 

law also upgraded failure to register a new address with law enforcement to a third-

degree crime, carrying three to five years of incarceration, and required those with 

“repetitive, compulsive behavior” to be published on the online registry. Last, the 

legislation provided for a monthly fine of $30 for those on parole supervision to 

create the “Sex Offender Supervision Fund,” which would fund new staff and 

equipment.101  

In short, just as New Jersey built parole capacity for low level parolees, such as 

technical parole violators and ‘low-risk’ individuals, the state also constructed 

capacity for the bad guys, imposing rigorous and extractive supervision, and passed 

new legislation to limit the possibility of parole for those deemed truly terrible.  

 While those with sex offense convictions have been particularly targeted in the 

twenty-first century, New Jersey has identified violent crimes more broadly as a 

site for intensified supervision and stricter parole laws. In 2000, the legislature 

passed a law mandating life imprisonment without possibility of parole for those 

convicted of murder who had been tried for but did not receive the death penalty. 

Under previous law, defendants would receive a minimum of thirty years of parole 

ineligibility; with the amendment, defendants who do not receive the death penalty 

when it is sought are now guaranteed lifetime imprisonment without possibility for 

parole—what some incarcerated activists refer to as “the other death penalty,” or 

in the words of incarcerated advocate Kenneth Hartman, an “execution in the form 

of a long, deliberate stoning that goes on for as long as I draw breath.”102 

Over the past twenty years, New Jersey has developed different versions of 

intensified parole programs for those it designates as particularly dangerous. One 
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such program, which operated until 2007, was the Intensive Supervision and 

Surveillance Program, premised on the idea that there are “some inmates who can 

be paroled…only if provided a high structured supervision regimen.”103 Likewise, 

since 2002, New Jersey has used a federal grant to operate its Serious and Violent 

Offender Re-entry Initiative, which focuses on those with “serious criminal 

offenses.”104  

Cracking down on gangs has been a signature element of TOVC parole reform 

in New Jersey. As the Parole Board’s 2005 report noted, New Jersey is “infiltrated 

with some 700 street gangs,” totaling nearly 17,000 members. At the time, 39 

percent of the state’s suburban towns, “including such bucolic places as Princeton 

Borough,” had reported gang presence and gang-related assaults and murders. 

Juxtaposing the threat of urban (Black) gang violence with the image of “bucolic” 

Princeton, the largely white, suburban home to New Jersey’s acclaimed Ivy League 

institution, the Parole Board launched GRASP, or the Gang Reduction and 

Aggressive Supervised Parole program, operated as a joint operation between the 

State Police Gang Unit, the DOC, and the Parole Board.105 Part of this crack-down 

included new weapons legislation—the main crime category feeding prison 

population growth in New Jersey. In 2013, for example, the Legislature upgraded 

unlawful possession of a firearm to a first degree crime, formerly a second or third 

degree crime depending on the type of weapon, and increased parole ineligibility 

for certain crimes from 36 to 42 months. Making New Jersey’s gun laws “the 

second toughest in the nation,” then-Governor Chris Christie announced at the 

bill’s signing that “these commonsense measures will both strengthen New 

Jersey’s tough gun laws and upgrade penalties for those who commit gun crimes.” 

All this, “to maintain public safety.”106 

Each of these reforms represents a significant hardening of the line between 

violent and nonviolent, serious and non-serious, and dangerous and non-

dangerous. While the previous sections have toggled between reforms alternately 

designated rehabilitative and punitive, the next and last section turns to a reform 

that straddles the two, categorizing individuals by risk, indexing dangerousness, 

and cementing status divides through perceived objectivity: risk assessment tools. 
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Measuring Risk 
 

The adoption of a risk assessment tool was the cornerstone of the EBP agenda; as 

part of the NIC training, the State Parole Board “pursued an aggressive training 

agenda…[to] enable line staff to conduct risk and need assessments using the LSI-

R.”107 Political scientist and legal scholar Bernard Harcourt has extensively 

documented the creation and implementation of the LSI-R. As early as 2004, 

twenty-eight states had already begun using the LSI-R or a comparable risk-

assessment tool in parole release decisions.108 Created by two Canadian researchers 

in the 1970s, the LSI-R includes fifty-four questions measuring a range of factors 

(across the ten areas seen in Figure 3.3, gauged by the questions in Figure 3.4) 

supposedly related to risk. The LSI-R is administered by an interviewer, and 

includes both “static factors”—measuring, for example, prior criminal history and 

historical factors like unemployment and education—and “dynamic factors,” or 

“more forward looking, less tangible” factors such as “emotional and personal 

factors or attitude and orientation.”109 

 

 
Figure 3.3   Key Areas Measured by LSI-R Tool. Source: Screenshot of Multi-Health 
Systems Inc., “LSI-R – Level of Service Inventory-Revised Tool,” accessed November 23, 
2018, available at https://www.mhs.com/MHS-Publicsafety?prodname-lsi-r. 
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Figure 3.4   Factors Considered by the LSI-R Risk Assessment Tool. Note: In the 
2010s, the “objectivity” of risk assessment tools has been code, both explicitly and 
implicitly, for “non-racist” (see Chapter 4).  In the 1990s and early 2000s, however, such 
tools made little attempt to avoid factors that correlate with race. Instead, the LSI-R’s fifty-
four factor risk assessment explicitly included factors related to homelessness, poverty, 
employment, drug and alcohol use, and family status. Source: Reproduced from Bernard 
E. Harcourt, Against Prediction: Profiling, Policing, and Punishing in an Actuarial Age 
(Chicago: University of Chicago Press, 2007), 81. 

I. Criminal History 
1. Any prior convictions? 
2. Two or more prior convictions? 
3. Three or more convictions? 
4. Three or more present offenses? 
5. Arrested under age 16? 
6. Ever incarcerated upon conviction? 
7. Escape history from a correctional 

facility? 
8. Ever punished for institutional 

misconduct? 
9. Change made for probation/parole 

suspended during prior community 
supervision? 

10. Official record of assault/violence? 
 

II. Education/Employment 
11. Currently employed? 
12. Frequently unemployed? 
13. Never employed for a full year? 
14. Ever fired? 
15. Less than regular grade 10? 
16. Less than regular grade 12? 
17. Suspended or expelled at least once? 
18. Participation/Performance 
19. Peer interactions 
20. Authority interactions 

 
III. Financial 

21. Problems? 
22. Reliance upon social assistance? 

 
IV. Family/Marital 

23. Dissatisfaction with marital partner or 
equivalent? 

24. Non-rewarding, parental 
25. Non-rewarding, other relative 
26. Criminal Family/spouse? 

 

V. Accommodations 
27. Unsatisfactory 
28. Three or more address changes last 

year? 
29. High-crime neighborhood? 

 
VI. Leisure/Recreation 

30. Absence of recent participation in an org. 
activity? 

31. Could make better use of time. 
 

VII. Companions 
32. A social isolate? 
33. Some criminal acquaintances? 
34. Some criminal friends? 
35. Few anti-criminal acquaintances? 
36. Few anti-criminal friends? 

 
VIII. Alcohol/Drug Problem 

37. Alcohol Problem, ever? 
38. Drug Problem, ever? 
39. Alcohol problem, currently? 
40. Drug problem, currently? 
41. Law violations? 
42. Marital/family? 
43. School/work? 
44. Medical? 
45. Other indicators? 

 
IX. Emotional/Personal 

46. Moderate interference? 
47. Severe interference, active psychosis? 
48. Mental health treatment, past? 
49. Mental health treatment, present? 
50. Psychological assessment indicated? 

 
X. Attitudes/Orientation 

51. Supportive of crime. 
52. Unfavorable toward convention? 
53. Poor, toward sentence? 
54. Poor, toward supervision? 
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While the early 2000s was the first time the Parole Board officially incorporated a 

risk assessment tool, risk had permeated parole considerations for decades. Though 

New Jersey would not officially implement the LSI-R across the board until 2005, 

the state had long experimented with risk assessment—indeed, though risk 

assessment took several years to be officially implemented, the 1997 Parole Act had 

required risk assessment in parole processes.110 Long before this legislation, 

however, administrators had been working on bringing the LSI-R to New Jersey, 

and had projected its implementation for February 1998. As the Board’s 1997 

report noted, risk assessment in the 1990s was a joint effort of the (at the time 

separate) Division of Parole and Community Programs and the Parole Board, and 

would “put a laptop computer in the hands of every release hearing officer utilizing 

software designed to convert personal, social and criminogenic data into predictive 

assessments on each inmate and parolee.”111 Here, the historical record is murky, 

though full-scale implementation was not reported until 2005.112 

Even toying with the LSI-R was not New Jersey’s first push for more 

“objective” measurements of risk. Instead, risk assessment merely represented the 

instrumentation of considerations that emerged from the creation of parole itself. 

A 1931 article by then-parole commissioner Winthrop Lane describes a 

memorandum passed down by the Department of Institutions and Agencies, which 

directed the Parole Bureau’s “systematization of procedure” that would include 

consideration of “(1) physical and mental health of the inmate; (2) industrial and 

educational competency; (3) social adaptability; [and] (4) condition of the home 

to which he is to be paroled.”113 Forty years later, and nearly thirty years before the 

LSI-R was implemented, New Jersey once more articulated its desire for more 

uniformity in parole classification in its 1977 Correctional Master Plan. The Plan 

identified the “refinement” of the state’s classification processes as “one of the most 

pressing needs” faced by the Bureau of Parole, noting that its current guidelines 

for assigning parolees to varying levels of supervision were “vague, and in some 

instances tautological, providing little real guidance.”114 The Plan recommended 

the development of a risk assessment tool in New Jersey, and noted that New 

Jersey had already used the California Base Expectancy Scale (BES, used at the 

time in California to predict parole success) for a sample of its prisoners.115 As 

Paparozzi described to me: 
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At one point when I was in the Bureau of Parole…I guess somebody must have 
told our Chief that we needed a risk assessment…they took the California Base 
Expectancy Scale, and they whited out California and put New Jersey on it, 
and used it.116  

 
The BES included information such as prior criminal history, drug use, family 

members’ criminal records, type of offense, and age at commitment. The score 

calculated from this scale would then be used to predict one’s outcome over the 

next two years.117 

What did “objective” mean in the context of the LSI-R? In contrast to recent 

years, where reformers have positioned “objectivity” as the cure to racism in the 

criminal justice system, the LSI-R’s promise of objectivity instead attempted to 

provide political coverage for administrators who faced potential backlash while 

making risky parole decisions. Indeed, the LSI-R incorporates a range of factors 

that many scholars have identified as hardly-colorblind proxies for race.118 Instead, 

institutionalizing risk assessment tools protects professionals, explains sociologist 

Kelly Hannah-Moffat, by “[insulating] practitioners who follow policy guidelines 

and [creating] new forms of organizational accountability.”119 In other words, 

beyond reducing the administrative burden of parole caseload processing, the LSI-

R would empower parole administrators to release a greater number of people with 

less fear for public backlash. Indeed, the expansion of community corrections was 

shaped by concern for public reaction to the specter of violent crime committed by 

parolees, which would inevitably occur and were frequently publicized. The 

Division of Parole’s (at the time the Bureau of Parole) mid 1990s reports 

acknowledged this reality, noting that “positive public relations contacts are always 

an essential responsibility of each Division employee” because “parole failures tend 

to be well publicized, while parole successes, although a good deal larger in 

number, are understandably usually known only to a relative few.”120 For this 

reason, as a 1994 Parole Board report indicates, parole officials were attempting to 

implement risk assessment tools three years before such a tool would be required 

by law. The goal of these tools was to “[improve] our decision-making process in 

order to increase public confidence in our system,” which could be done by basing 

the “controlled change in custody status from incarceration to supervised 

community life…on formal risk assessment.”121 
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Insulating administrators from public backlash was no side benefit of risk 

assessment tools; instead, it was a crucial element of reducing parole revocations 

and increasing parole grant rates. Offering political coverage from backlash was a 

key mechanism in reducing revocations. As the National Institute of Corrections’ 

(NIC) final report from the technical assistance program stated, “One concern 

often expressed when the possibility of nonrevocation responses to violations is 

discussed is the potential vulnerability of parole officers to criticism, legal liability, 

or even loss of employment if an offender who remains in the community commits 

a serious crime.”122 Consequently, part of Paparozzi’s attempts to change the Parole 

Board’s mindset included convincing parole officials of risk assessment tools’ 

benefits: 

 
We understood that ‘zero tolerance’ policies toward issues like drug use and 
non-compliance with parole rules didn’t make sense…We introduced a state-
of-the-art risk assessment instrument, [and] I assured the staff that if and when 
‘something bad’ happened (as inevitably, from time to time, it will), we would 
not be slammed in the press, so long as we could assure the public that we’d 
done everything possible to avoid such difficulties.123 

 
The reality of tool-provided political coverage is reflected in advertisements for the 

LSI-R. A recent brochure from Multi-Health Systems Inc., the creator of the LSI-

R, offers localities a list of reasons for adopting the LSI-R tool in their own parole 

processes, explaining “Why your next decision will be an easier one” after adopting 

the tool: 

 
- Generate results that have a real impact 
- Research you can trust 
- Accurately assess any population 
- Widely accepted 
- Save time and money 
- Stay current with continuous improvement 
- Support your decisions…Using a widely validated risk-need assessment can 

provide support where judgments are questioned.124 (emphasis added) 
 
As evidenced by the brochure’s language, the LSI-R was designed to relieve 

bureaucratic burden and strained budgets, but also to reduce administrative risk 

by generating results through “widely accepted” methods. In short, New Jersey’s 

turn to risk assessment was borne of both administrative necessity, of the capacity-
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driven need to increase parole grant rates while maintaining and increasing the 

public’s perceived legitimacy of parole outcomes.  

 

Measuring Reform 
 

Where have the past several decades of reform led? As of 2012, New Jersey was, 

in fact, exceptional for its denial of parole. As a groundbreaking report from Pew 

Charitable Trusts found, New Jersey featured the ninth highest “max out” rate—

the rate of people who served their entire sentence without being granted parole—

in the country, at a rate of 41 percent.125 This was nearly double the state average 

of 22 percent, despite research showing that those who were released to parole 

supervision were 36 percent less likely to return to prison than those who spent 

their entire sentence in prison, or those who “maxed out.”126  

Faced with disastrous parole outcomes, reformers continue to build. In recent 

years, proposed legislation called the “Earn Your Way Out Act” has repeatedly 

been introduced to the legislature. Somewhat promisingly, the bill would establish 

an “administrative parole release” (release triggered without a parole hearing) for 

individuals who meet certain criteria. Paired with moderately decarcerative 

reforms, as always, are deepened status divides and new forms of carceral capacity: 

the criteria for administrative release are limited in scope, offering administrative 

release to nonviolent offenders who have completed “relevant rehabilitation 

programs,” and have not committed significant infractions while incarcerated. The 

legislation would transfer the employees and responsibilities of the State Parole 

Board’s Division of Release to the Department of Corrections, rebranding it as the 

Division of Reentry and Rehabilitative Services. Through its new division, the 

DOC would be required to develop a “comprehensive reentry plan” for returning 

citizens.127 The bill would also require the establishment of a “centralized database 

of information” on disciplinary reports, streamlining officials’ access to incarcerated 

peoples’ disciplinary history in prison. According to one New Jersey news outlet, 

the bill would fix “failures in our broken parole system–not only by providing full 

support for max-outs, but by offering low-risk, non-violent inmates parole on first 

eligibility as long as they commit no serious disciplinary infractions and participate 

in rehab programs while incarcerated.”128 The Earn Your Way Out bill came 
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closest to passage in 2016, when it passed both New Jersey legislatures but was 

vetoed by then Governor Chris Christie. Today, the legislature is trying again, 

having reintroduced the bill under a new gubernatorial administration.129 

It should be striking that none of the Earn Your Way Out Act’s language is 

new. Faced with the problem of low parole grant rates, what solution have political 

elites pursued? In short, another division within the DOC, individualized reentry 

plans with new “guidelines, timelines, and procedures,” selectively increased 

parole release for the non-dangerous, and new databases. Faced with the same 

problems of the 1990s and 2000s, legislations in the 2010s are turning to the same 

solutions, investing in new procedures and additional carceral bureaucracies.  

 

Still Cleaning 
 

As this chapter’s subtitle announces, Mario Paparozzi said it best when he 

characterized parole reform as “cleaning up an organizational problem.” And as 

the previous section shows, reformers are still cleaning. This chapter tracked New 

Jersey’s parole reform, identified by today’s reformers as the second component of 

the state’s decarcerative success story. And just as in the case of drug reform, this 

chapter demonstrated that using ‘reform’ to connote positive developments in New 

Jersey’s parole system rings hollow.  

While drug reformers rhetorically acknowledged some level of failure in New 

Jersey’s drug war—even if their solution was systemic recalibration, rather 

systemic rejection—the story of parole reform did not involve recognition of failure. 

Instead, parole reform was strictly an improvement project, aiming for more 

capacious programming, sounder procedures, and clearer demarcations of who 

“deserved” parole. Facing the same pressures of prison overcrowding and bloated 

budgets as drug reformers in the 1990s, parole reform unfolded on two main 

tracks: increasing access to parole for low-level and non-dangerous individuals, and 

restricting access for those deemed dangerous—and sometimes, pursuing the 

former in order to achieve the latter. Both objectives required increased capacity. 

In the 2000s, administrators added new tools, procedures, and staff to achieve the 

same two goals. Under court order to reduce backlogs, administrators orchestrated 

what they characterized as an overhaul of parole operations. Shifting to Evidence-



 101 

Based Practices promised to provide solutions that would “work,” restructuring 

parole operations guaranteed streamlined communication, building new programs 

ensured parole’s viability, new technologies facilitated efficiency, and the adoption 

of risk assessment tools would guide it all, acting as the sorting device to determine 

into which carceral apparatus individuals would be directed. 

Recognition of racial disparity rarely surfaced in parole reform. Where 

reformers mentioned racial disparity, it was the result of “problem spots”—

moments when racial bias crept into otherwise-sound machinery—and could be 

solved by simply tightening the screws. Further, while the advocates joined drug 

reform efforts in the mid 2000s, parole reform was almost entirely detached from 

advocacy organizations and community organizers. Though untethered from the 

reform movement itself, progressive advocates have nonetheless helicoptered in to 

celebrate one of parole reform’s results—decreased prison populations—while 

omitting nearly every other outcome: legislation such as the No Early Release Act, 

Megan’s Law, and new weapons laws; initiatives including the Sex Offender 

Management Unit and the Gang Reduction and Aggressive Supervised Parole 

program; ever-more tenacious community imprisonment in the creeping expansion 

of electronic monitoring; larger staffs buoyed by new trainings and updated 

procedures; and the adoption of risk assessment tools that legitimized and 

deepened imagined boundaries of dangerousness. Perhaps most importantly, 

advocates have failed to mention that New Jersey’s parole population continues to 

grow; once again, even the beneficiaries of decarceration experience no exit from 

the carceral state, much less proactive support that diminishes poverty and 

provides real opportunity. 
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||  4  || 
 

Bail Reform 
 

“Considering Dangerousness to Our Communities” 
 
 
 

 
The distinction between punishment and regulatory action is almost meaningless 
in cases where the defendant is being detained to prevent him or her from 
presenting a danger to the community…If the goal is to deter the defendant from 
committing further criminal acts…based upon a determination of dangerousness, 
what happens if the defendant is found innocent?…How can release after a finding 
of innocence be justified if the defendant remains dangerous?1 
 

—David Jett, Commentary on the 1984 Federal Bail Reform Act, 1985 
 
 
 
 
 
 
 
 
 
In a different world, parole reform might have been a cautionary tale for New 

Jersey’s bail reformers. Officials and advocates might have looked at the core tenets 

of parole reform—constructing capacity, relying on risk, transforming technology, 

and ogling objectivity—and seen the result: one of the highest ‘max-out’ parole 

rates in the nation, with an ever-growing parole population. In this world, however, 

parole reform was the unspoken blueprint for bail reform, licensing a stunning 

expansion of carceral capacity, a severe hardening of the boundaries of 

dangerousness, and an ever-deeper faith in the ability of “objectivity” to rescue 

New Jersey’s penal system from racism. 

Bail has been one of the most popular sites of reform in recent years. “Bail” is 

a shorthand for the system of pretrial jailing and release that determines whether 

and under what conditions an arrestee charged with a crime will be released from 
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jail before their hearing. Most systems rely in part on bail bonds (also referred to 

as cash bail), or an amount one pays to secure their release, that is returned to the 

individual upon appearance at trial. While cash (or “resource-based”) bail is 

theoretically designed to ensure a defendant’s appearance, today roughly 76 

percent of the 615 thousand people in jail are there because they were denied 

pretrial release or could not afford bail.2 Resource-based bail has wrought 

disastrous consequences for the poor: in 2015, over 60 percent of people unable to 

pay bail were among the poorest third of society, and 80 percent fell in the bottom 

half. Similarly, the median income of those in jail was only 48 percent of the median 

income for non-incarcerated people.3 Bail need not be set at an exorbitant amount 

to devastate the poor, for whom, as Marie Gottschalk explains, “just a couple of 

hundred dollars might as well be a million dollars.”4 Further, pretrial detention 

sparks a spiral of disadvantage; a wealth of research has shown that those who are 

detained in jail “are more likely to be convicted and are more likely to receive a 

tougher sentence if convicted or if they plead guilty.”5  

Resource-based bail thus appears as a particularly egregious manifestation of 

racism and classism within the criminal justice system, making it an area ripe for 

liberal pity. Indeed, growing and widespread opposition to bail practices is a 

powerful instantiation of the logic driving disparity advocacy: because it is wrong 

to cage innocent people, the presence of a large population in jail that is legally 

innocent—“in this country, you’re innocent until proven guilty!”—offends the 

public’s sensibilities, and drives reform. Consequently, modern efforts to reform 

bail are at an all-time high.6  

This is especially true in New Jersey, whose recent bail reform has been praised 

across the nation as an example of reform-gone-right, a model of twenty-first 

century criminal justice form to be praised and replicated. As one New York Times 

headline recently announced, New Jersey’s bail reform “upend[ed] the legal 

landscape”; another positioned New Jersey at “the front line in a national battle 

over bail.”7 And in 2017, New Jersey was the only state whose bail system received 

an “A” from the Pretrial Justice Institute.8 

Until its reform, New Jersey’s bail system mirrored that of most states, relying 

mainly on resources to determine one’s pretrial release. For example, a 2013 report 

from the Drug Policy Alliance (DPA) revealed that roughly 75 percent of 
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approximately 15,000 jailed individuals was being held pretrial; of this number, 

over 5,000 jailed individuals had the option to post bail, but were “held in custody 

solely due to their inability to meet the terms of bail.” Over 800 individuals in 

custody could have secured their release for $500 or less. All told, over 1,500 

individuals, totaling 12 percent of the total jailed population, were detained for an 

inability to pay $2,500 or less. In a system featuring severe backlogs, those held 

post-indictment and awaiting a trial served an average of 314 days—nearly a year—

in jail before receiving a hearing. Most egregiously, the report revealed that 

seventy-one percent of the jail population in 2012 was Black or Hispanic.9 

In 2014, prompted by the DPA’s report and calls for reform from then-

Governor Chris Christie, New Jersey overhauled its bail system. Through new 

legislation and a constitutional amendment, New Jersey’s bail reform brought the 

state’s system into alignment with the federal “risk-based” bail system, 

implemented in 1984, which detains defendants based not on resources, but rather 

according to one’s risk of failing to appear or of committing a new crime. In this 

way, New Jersey’s bail reform was anything but novel; ironically, by embracing 

reforms that were several decades old, New Jersey’s system went from 

exceptionally antiquated to cutting-edge within a matter of years.  

This chapter tells the story of bail reform in New Jersey, one that is perhaps 

the most explicit illustration of disparity advocacy thus far. Latching onto the 

DPA’s 2013 report that revealed drastic racial and class disparities in New Jersey’s 

jail system, progressive reformers including the American Civil Liberties Union 

(ACLU) worked to reform the system in the name of reducing racial and class 

disparities. At the same time, political elites such as Governor Christie championed 

bail reform as a means by which to crack down on violent criminals while easing 

up on low-level and nonviolent offenders—those who were only in jail because of 

an inability to post bail. Beginning with an overview of the federal bail system, 

which has long been risk- (rather than resource-) based, this chapter tells the story 

of New Jersey’s shift to a risk-based system, accomplished by humanizing the 

innocent and demonizing the dangerous. Just over four years after the passage of 

bail reform, and only two years into its implementation, New Jersey has seen a 

drastically decreased jail population, an undeniably positive development. But the 

state is now also home to the Pretrial Services Program—a newly-constructed 
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penal infrastructure that continues to demand resources—a shiny new risk 

assessment tool that can more rigidly classify dangerousness, a set of enhanced 

technologies that criminalize and surveil, and a firmly-cemented disposition toward 

crime that enunciates the legitimacy of the penal system through continued 

reference to the threat of (Black) violent criminality. 

  

A Brief History of the Federal Bail System10 
 

This section offers a brief history of bail in the U.S. to historically situate New 

Jersey’s bail reform. Bail as a system of pretrial release predates the United States, 

and was ensconced at the federal level by the Eighth Amendment to the 

Constitution, which ensured that “excessive bail shall not be required, nor 

excessive fines imposed, nor cruel and unusual punishments inflicted.” Modern bail 

originated in medieval England, where its purpose was to ensure that defendants 

appeared at their trial while reducing reliance on expensive and impractical jail 

facilities; essentially, bail acted as an insurance policy against defendants not 

appearing in court.11 

At its inception, the United States adopted a similar model of bail, mainly using 

it to “assure appearance for judgement” while allowing for the release of 

defendants.12 While this purpose—and whether a right to bail existed in the first 

place—was hotly contested in following years,13 the first major reform to the federal 

bail system came in the form of the Federal Bail Reform Act of 1966, which 

established a presumption of release for non-capital defendants. The court could 

override this presumption only if armed with substantial reason to suspect the 

defendant would fail to appear in court.14 If further supervision was deemed 

necessary to ensure one’s appearance in court, judges were directed to choose the 

“least restrictive alternatives” to imprisonment. Whereas non-capital defendants 

were assessed by flight risk, in the case of capital offenses the 1966 Act authorized 

judges to consider the defendant’s “potential danger to the community in addition 

to the likelihood of a defendant’s flight.”15 In other words, the 1966 Act set up two 

categories of offenses, and corresponding criteria to determine whether defendants 

would be released pretrial: non-capital offenses in which flight risk was the only 
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factor for determining release, and capital offenses where both flight risk and public 

safety were considered.16 

While in theory the 1966 Act created a non-bail option of “conditional release” 

for defendants, in practice, the Act did not appropriate funds for the machinery 

necessary to ensure the conditions were met. Inadequate infrastructure thus led to 

a temporary lull in the bail reform movement.17 As a Pretrial Justice Institute 

report explains, “although the Bail Reform Act of 1966 specified factors to be 

considered in releasing defendants pretrial, it left unclear who should gather the 

necessary information” for determining flight risk.18 The newly-created Pretrial 

Services Agencies would later step in to fill this gap. After the successful 

establishment of ten pilot agencies in the 1970s, Congress passed the Pretrial 

Services Act of 1982 to establish agencies in all 94 federal district courts.19 

The federal bail system underwent its most drastic wave of reform with the 

1984 Federal Bail Reform Act, which was “the death knell of the prevailing 

articulation of bail solely as a means of preventing flight risk.”20 Part of the 

Comprehensive Crime Control Act of 1984, this Act fundamentally changed the 

criteria by which defendants would receive bail, introducing the consideration of 

public safety, rather than simply flight risk, for non-capital offenses. Reposing on 

dangerousness, the Act ordered pretrial release “unless the judicial officer 

determines that such release will not reasonably assure the appearance of the 

person as required or will endanger the safety of any other person or the 

community.”21 Though challenged in the case of United States v. Salerno, the 

Supreme Court ruled that Act was not in violation of the Constitution “as long as 

[pretrial] detention was not applied excessively.”22 Passed in the “Law and Order 

Period” of bail reform, as characterized by criminologists Dabney, Page, and 

Topali, the 1984 Act had a near-immediate impact, with the number of federal 

defendants held pretrial nearly doubling within a year.23 

The Act’s reforms were passed to “prevent the accused from fleeing…[and to] 

allow the judicial officer to protect the community from further crime by the 

detainee.”24 However, as legal scholar David Jett noted after the bill’s passage in 

1985, the “Senate Committee cited almost no research in support of the ability to 

predict future behavior.”25 Instead, empowering the courts to preventively detain 

defendants resulted from sensationalized stories of crimes committed by 
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individuals released on bail.26 As a 2001 Department of Justice report notes, the 

1984 Bail Reform Act was passed due to “highly publicized violent crimes 

committed by defendants while released pretrial prompted calls for more restrictive 

bail policies and led to growing dissatisfaction with laws that did not permit judges 

to consider danger to the community in setting release conditions.”27 

As Jett notes in the epigraph to this chapter, there is something deeply 

unsettling about considering risk of dangerousness in pretrial detention decisions. 

First, if adjudication is pending, how can one possibly be deemed dangerous and 

detained while legally innocent? Second, if one has been deemed dangerous, but 

the adjudication stage announces one not guilty, how could one be released by a 

system that prizes deterrence, incapacitation, and rehabilitation? With this 

theoretical exercise, Jett exposes the hollowness of calling risk-based pretrial 

detention anything other than punishment.  

How, then, in a country that prides itself on innocence until guilt is proven, did 

lawmakers and the courts marry pre-trial punishment to a presumption of 

innocence? Simply put, they decided that pretrial caging did not constitute 

punishment. For example, in United States v. Freitas, the District Court for Central 

California ruled that “although no punishment may be administered prior to an 

adjudication of guilt…detention is a usual feature of every arrest…[and] no 

punishment existed because detention is used as a last resort.”28 According to the 

Freitas decision, the State could punish defendants before a trial all while 

maintaining the pretense of due process.  

The 1984 Act was the federal bail system’s last major reform, institutionalizing 

risk to public safety as a valid bail consideration.29 At the state level, bail systems 

have followed a similar trend. Following the 1987 validation of preventive 

detention in the case of United States v. Salerno, many states adopted bail models 

of preventive detention. As of 1999, 44 states and the District of Columbia listed 

public safety as a bail consideration. As of 2017, there were 28 states using some 

form of pretrial assessment to measure a defendant’s likelihood of appearing in 

court and of posing a threat to public safety.30 States are increasingly switching to 

systems of preventive detention, encouraged to do so by the federal government. 

Indeed, the 2011 National Symposium on Pretrial Justice specifically 

recommended “using the federal statute as a structural template to craft meaningful 
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and transparent preventive detention provisions.”31 In short, preventive 

detention—and all of its legally and ethically unsettling implications—is generally 

seen as the future of bail reform.32 In fact, it was switching to a full-fledged system 

of preventive detention that New Jersey has come to be seen as a leader in bail 

reform, a subject to which the next section turns. 

 

Considering “Dangerousness to Our Communities” 
 

Before its recent reform, New Jersey’s system operated significantly differently 

than the federal system. This difference was rooted in two provisions of New 

Jersey’s State Constitution. First, the “bailable offense” clause ensured that all 

defendants except for those charged with a capital offense would be granted bail 

(similar to the pre-1984 federal bail system). Second, the “excessive bail” clause 

guaranteed that bail would not be set at an excessive amount for all offenses 

identified by the Legislature as bailable offenses.33 In other words, New Jersey’s 

judges could only consider a defendant’s flight risk when setting bail. 

Dangerousness, or risk to public safety, could not legally influence a judge’s bail 

decision, and whether a defendant was released pretrial was largely determined by 

their financial resources, yielding a racially- and class-stratified jail population.  

The recent movement to reform New Jersey’s bail system can be traced back to 

then-Governor Chris Christie’s State of the State speech, in which he called for a 

constitutional amendment to reform the state’s bail system and allow for pretrial 

preventive detention in the name of cracking down on violent offenders:  

 
We can only improve our quality of life by keeping the most violent criminals 
off the streets. So, I ask you to approve my bail reform package, which would 
mirror the federal system. It would keep offenders with a history of violence 
who are a danger to our communities in jail until the time of their trial, instead 
of releasing them into society to prey on the public. This may require a 
constitutional amendment but it is reform that is long overdue. Do you know 
that if a person is arrested with a long record of violence we cannot detain that 
person in jail pending trial? We must release that person, regardless of how 
dangerous they are to potential witnesses against them or innocent members of 
our society. Let us amend our bail laws to allow judges to consider the factor of 
dangerousness to our communities before we release a violent person back on 
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to the street to maim or kill while they await trial. This, too, is just simple 
common sense.34 

 
Christie’s call illuminates bail reform’s animating logic: New Jersey’s bail system 

was inadequate because it did not allow for status distinctions between violent and 

nonviolent offenders, the placing New Jerseyans at risk. The system could be fixed, 

in Christie’s rendering, by introducing firmer and actionable categories of 

dangerousness with which the courts could preventively detain “the most violent 

criminals.” 

In the same breath Christie emphasized the need to lock the cage and throw 

away the key on violent offenders, he announced his desire to “reclaim the lives of 

those drug offenders who have not committed a violent crime by investing time 

and money in drug treatment—in an in-house, secure facility—rather than putting 

them in prison.”35 According to Christie, while investing in and requiring drug 

treatment would reap state savings, there was an even more important 

humanitarian motivator for reform: “More importantly—as long as they have not 

violently victimized society—everyone deserves a second chance, because no life is 

disposable.” Proposing mandatory drug treatment “for every non-violent drug 

offender,” Christie signaled his charitable spirit toward drug offenders: 

 
We want to help you, not throw you away. We will require you to get treatment. 
Your life has value. Every one of God’s creations can be redeemed. Everyone 
deserves a second chance.36 

 
“Everyone,” as Christie had made clear moments earlier, did not include those 

convicted of violent crimes. Rhetorically excluding violent offenders from the 

category of “everyone”—indeed, the qualifier excluding those who have “violently 

victimized society” falls off Christie’s second rendition of “everyone”—Christie 

committed the quintessential TOVC maneuver: by redeeming those convicted of 

low-level, drug offenses, New Jersey can chart a path out of injustice. In short, 

much like drug and parole reform, bail reform as envisioned by its champion would 

be a process not of overhaul but rather fine-tuning. And just as in prior reform 

waves, fine-tuning required building. Through new laws, New Jersey could isolate 

the innocent, re-channeling them to coerced treatment programs, and discern the 

dangerous. 
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As seen in Chapter 2, advocacy organizations joined the drug court movement 

in the name of racial justice years after political elites and administrators began 

building drug court capacity. In the case of bail reform, the timeline was condensed 

but nonetheless followed a similar script. Less than a year after Christie’s call for 

bail reform, the Drug Policy Alliance partnered with the criminal justice data 

analytics non-profit Luminosity to publish a 2013 report called “New Jersey Jail 

Population Analysis.” Widely cited in the movement for bail reform, the DPA’s 

report highlighted the racial and class disparities in pretrial detention outcomes 

under New Jersey’s resource-based bail system. According to the report, 12 percent 

of New Jersey’s county jail population was held in jail for an inability to afford bail 

of $2,500 or less. Of this number, eight hundred individuals could not afford $500 

or less. Most strikingly, seventy-one percent of the jail population was Black or 

Hispanic.37  

As Chris Christie and New Jersey advocacy organizations worked on bail 

reform, the national political landscape also began shifting in favor of risk-based 

bail reform. A 2012 report from the Pretrial Justice Institute (PJI), one of the 

country’s most vocal pretrial detention reform organizations, is characteristic of 

these shifting trends. Entitled “Rational and Transparent Bail Decision Making: 

Moving from a Cash-Based to a Risk-Based Process,” the report condemns cash 

bail, arguing that “most of the money spent to house defendants who cannot post 

a bond is unnecessary to achieve the purposes of bond—to protect the safety of the 

community while the defendant’s case is pending, and to assure the appearance of 

the defendant in court.” According to the report, resource-based pretrial detention 

had been a major driver of mass incarceration, a consequence that could be 

mitigated by the implementation of a risk-based system.38 The early 2010s thus 

presented a perfect storm for bail reform in New Jersey, encompassing a national 

movement to adopt a risk-based system in the name of justice; calls from the 

Governor for a constitutional amendment permitting pretrial detention; and the 

publication of an influential DPA report documenting severe racial and class 

disparities in the bail system.  

Against this backdrop, New Jersey Supreme Court Chief Justice Stuart Rabner 

convened the Joint Committee on Criminal Justice (JCCJ) under the New Jersey 

Judiciary in June 2013. Comprising judges, prosecutors, public defenders, private 
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counsel, court administrators, and staff from the Legislature and Governor’s office, 

the JCCJ was tasked with assessing delays in New Jersey’s criminal justice system 

and examining its bail system.39 The JCCJ identified three issue areas—bail, pre-

indictment, and post-indictment—and recommended what it characterized as 

sweeping reform. Most prominently, the committee recommended shifting New 

Jersey’s bail system from resource-based to risk-based, grounding pretrial release 

decision in one’s risk of flight and danger to the community rather than one’s ability 

to post cash bail. This recommendation was accompanied by recommendations for 

legislation that would codify a defendants’ right to a speedy trial, and for the 

allocation of the necessary resources and new technologies to ensure the new 

system’s success. 

The JCCJ’s recommendations are a powerful instantiation of disparity 

advocacy, or advocacy that promotes decarceration for low-level, non-dangerous 

individuals in the name of reducing racial (and class) disparities. Because New 

Jersey’s resource-based bail system was dependent on resources, the JCCJ argued, 

it was “likely to have an especially adverse impact upon poor defendants and 

members of racial and cultural minority groups.” Citing the DPA’s 2013 report, 

the JCCJ highlighted the racial and class disparities in, and the severe 

consequences of, lengthy pretrial detention. Characteristic of TOVC politics, 

reducing racial and class disparities would go hand in hand with getting tougher 

on violent criminals and those who would retaliate against or intimidate witnesses. 

A resource-based system, the JCCJ reasoned, leaves judges “no authority to detain 

even the most dangerous, violent criminals.” The central problem with a resource-

based system was thus two-fold: “defendants charged with less serious offenses, 

who pose little risk of flight or danger to the community, too often remain in jail 

before trial because they cannot post relatively modest amounts of bail, while other 

defendants who face more serious charges and have access to funds are released 

even if they pose a danger to the community or a substantial flight risk.”40 In other 

words, the JCCJ’s central objection to bail was that the non-dangerous poor would 

be detained, while dangerous non-poor would be released.  

By turning to a risk-based system, then, New Jersey could address both 

problems by better identifying dangerousness. In the JCCJ’s rendering of the 

problem, the system was racially-biased because it was unable to isolate the truly 
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guilty; resources were a bad proxy for dangerousness, so the committee would 

instead turn to risk, which would be measured by “objective” factors. Indeed, a 

risk-based system would be “fairer than the current one because it is based on 

objective factors unrelated to wealth, race, or ethnicity.”41 Here, we see a core logic 

of disparity advocacy: the system is racist when it uses factors directly related to 

race or class, and can become non-racist by using factors not obviously related to 

race or class. Indeed, as a 2017 Judiciary report smugly announced in the wake of 

bail reform’s implementation, “This shift negates the systemic errors inherent in a 

money bail system.”42 Disparity advocacy sees racism when the system 

disproportionately imprisons Black people because they cannot afford bail—not 

simply when it disproportionately imprisons Black people. Recall, here, Saidiya 

Hartman’s reminder of the U.S.’s historical need “for the innocent black subject to 

be victimized by a racist state in order to see the racism of the racist state.43 Indeed, 

erased from the JCCJ’s recommendations was the fate of the poor and Black 

deemed dangerous. What if, with the advent of a risk assessment tool, the Black 

poor are more or just as frequently—and “objectively”—designated dangerous?  

With the declared problems of the detained non-dangerous and the released 

risky, the JCCJ proposed solutions of additional carceral capacity. The lack of 

sufficient capacity, according to the JCCJ, inhibited New Jersey’s ability to 

effectively respond to and control risky populations. For example, reminiscent of 

the reasons for the 1970s construction of the federal Pretrial Services Program, the 

JCCJ noted that even laws which provided for nonmonetary pretrial release in the 

predominantly resource-based system—such as no-contact orders in cases related 

to domestic violence—had failed largely because “none of these statutes sets forth 

the procedures to enforce these nonmonetary release conditions.”44 Similarly, the 

JCCJ noted that New Jersey was ill-equipped to prevent pretrial misconduct 

among those released on bail “because there are no supervision mechanisms funded 

to monitor conditions of release.”45 Consequently, to shift to a model of preventive 

detention and supervised pretrial released, New Jersey would need capacity to 

supervise defendants according to their designated risk level. Recommendations to 

do so included developing a “supervision mechanism to ensure compliance,” 

establishing a “mechanism for effective enforcement of noncompliance” and 
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providing additional resources for “technological applications to assist 

in…providing supervision.”46  

To shift New Jersey from a resource-based to a risk-based system, the JCCJ 

recommended two concurrent changes: first, an amendment to the State 

Constitution to allow for “preventive detention of offenders who cannot safely be 

released into the community or pose a serious risk of flight.”47 Second, new 

legislation to institutionalize a risk assessment tool, and mitigate the effects of 

pretrial detention by guaranteeing the right to a speedy trial for those who are 

detained preventively under the new system. With the proposed legislation, 

detained defendants would be indicted within a maximum of ninety days, and those 

released pretrial be indicted within 180 days. Similarly, the Committee urged that 

the time period from indictment to trial last no longer than 180 days for detained 

defendants, and one year for defendants released on bail.48 In other words, the 

‘most dangerous’ would still spend up to 270 days waiting for a trial. It is thus 

worth noting that the JCCJ both recognized the detrimental effects of pretrial 

detention, and recommended institutionalization of a tool that would enshrine it. 

The JCCJ highlights that defendants detained pretrial plead guilty, are convicted, 

and are sentenced to prison more often, and receive on average harsher sentences 

than those released pretrial. And yet, it simultaneously ensconced that reality for 

those deemed dangerous. In other words, reformers used the devastating 

consequences of pretrial detention as a rationale for reform, while consigning 

“dangerous” defendants to that very fate, thus knowingly altering likely outcomes 

for the ‘dangerous’ from the moment of their categorization. 

The JCCJ’s report was published in March 2014. Implementing the report’s 

recommendation would require both new legislation and the popular passage of a 

Constitutional amendment. While the Senate voted in favor of the bail reform bill, 

the Assembly stalled, prompting Governor Christie to call a special session and 

deliver a speech regarding bail reform.49 In his speech urging the Assembly to 

place the constitutional change on the ballot, Christie noted that this change “is 

not a partisan issue. It’s not even a bipartisan issue. It is a nonpartisan issue.”50 

Highlighting his partnership with the ACLU, Christie reiterated his call for risk-

based bail, referencing his advocacy as the U.S. attorney for New Jersey to deny 

bail to those accused of violent crimes. As Christie wrote in a letter to the legislature 
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earlier that week, every day without bail reform meant the possibility of another 

victimized child: “We must act now, in the public interest, to protect our children 

and our communities from the most serious criminals who, under current law, must 

be set free if able to post even a fraction of the bail set by a judge."51 

Simultaneously, however, Christie stressed the need to get non-violent 

offenders out of jail. Recounting the story of Iquan Small, a young man who spent 

four months in jail because he lacked the four thousand dollars needed to post bail 

after being charged with receiving stolen property, Christie noted: 

 
Some will argue that this is not a crisis…To me, every day that someone fears 
for their life on our streets in a crisis. To me, every day that someone is deprived 
of their liberty in a jail for no reason is a crisis. And I suspect that if it were 
your mother or father, your son or daughter, your sister or brother who felt the 
graveness of that violent threat or sat unjustly in a jail cell, that it would be a 
crisis for you.52 

 
Selective humanization was thus key to Christie’s advocacy for bail reform. In one 

breath humanizing nonviolent offenders as your mother, father, son, or daughter, 

and in the next emphasizing the threat violent offenders pose to those same family 

members, Christie’s strategy is emblematic of TOVC politics in practice. Most 

importantly, we see that bail reform—retroactively marketed as a singularly 

progressive reform—cannot be neatly categorized as increasing or decreasing 

punishment. A campaign championed by the Republican Chris Christie, the 

ACLU, and the DPA alike, bail reform was waged in the name of both cracking 

down on “violent criminals” and easing up on the selectively humanized. 

Christie got his way. Just months after the publication of the JCCJ’s report, 

the Legislature passed and Governor Christie signed the Criminal Justice Reform 

Law (CJRL), and voted to place a constitutional amendment on the ballot for a 

popular vote. Three months later, in November 2014, 62 percent of New Jersey 

voters approved Ballot Question #1 to enact the change and allow preventive 

detention for high-risk defendants.53 

As instituted, the CJRL largely eliminated cash bail and legally shifted New 

Jersey to a risk-based bail system. According to the legislation, this new system 

was meant to ensure defendants’ appearance in court, prevent the commission of 

additional crimes, compliance with conditions of release, and the safety of the 
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community. To that end, the legislation authorized “the court, upon motion of a 

prosecutor, to order pretrial detention of the eligible defendant when it finds clear 

and convincing evidence that no condition or combination of conditions can 

reasonably assure the effectuation of these goals.”54 Together, the new legislation 

and the constitutional amendment would go into effect in January 2017, leaving 

New Jersey just over two years to build the necessary infrastructure to enact the 

changes—including the construction of a massive technological web that could 

process, measure, manage, follow, and surveil those who are arrested in New 

Jersey. The next sections examine the implementation of these changes, including 

the technological and bureaucratic infrastructures erected in the lead up to 2017. 

 

“Automating the Criminal Justice Process” 
 

In the years following the constitutional amendment and the CJRL, reformers 

hurried to create the frameworks and systems they deemed necessary for the new 

bail system. We witness this work through a series of annual reports covering 2015 

through 2018, the two years before and one year into bail reform, or what would 

come to simply be called “Criminal Justice Reform” (CJR). If one thing was clear 

in the frenzy to prepare for the implementation of bail reform, it was the necessity 

of technological modernization: 

 
The successful implementation of bail reform and speedy trial hinges in no 
small part on automating the criminal justice process in New Jersey.55 (emphasis 
added) 

CJR Committee, 2015. 

 

The successful implementation of bail reform and speedy trial hinges in no 
small part on the complete digital transformation of the criminal justice process 
in New Jersey.56 (emphasis added) 

CJR Committee, 2016 

 

New Jersey is the first state in the country to create a statewide technological 
infrastructure to support criminal case processing…The successful 
implementation of CJR is due in no small part to the transformative shift from 
a paper-driven process to one that is fully electronic.57 (emphasis added) 

CJR Committee, 2017 
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Technological modernization is no new feature of criminal justice reform. 

Frequently turned to as the exit strategy from racism within the criminal justice 

system, technological modernization, as Naomi Murakawa explains, derives its 

power from ambiguity. By decentering the meaning of punishment, modernization 

projects have “reformed machinery, often without consensus on meaning.”58 

Indeed, those who disagree on capacity’s normative purpose—to punish, to treat, 

to incapacitate, to deter—can agree to build capacity which, once built, can always 

be retooled as political winds shift. In New Jersey, bail reform’s focus on 

technological modernization—the mission to automate, streamline, digitize 

criminal justice processes—resulted in a massive expansion of the state’s penal 

machinery. New resources were given to new staff who used new devices to 

measure individuals on new metrics. Technological modernization would empower 

administrators to more efficiently track, process, surveil, sort, and potentially cage 

defendants. The next sections cover the major new technological and 

infrastructural expansions necessitated by bail reform: the eCDR system and its 

Live Scan Interface software; the development of a new court system called 

eCourts; the institutionalization of the new Pretrial Services Program and its 

attendant ‘applications’; the adoption of a risk assessment tool; and the 

proliferation of fines, fees, and taxes to fund it all. 

 

Streamlining and Standardizing  
 

Before New Jersey could measure defendants’ risk as required by the CJRL, the 

state would need the data it deemed relevant to predicting dangerousness—a 

process that would begin with the police. Even before New Jersey updated its 

policing technologies for CJR, the police already used the eCDR system, a web-

based Judiciary application used by law enforcement that “allows a police officer 

to create a printable warrant/summons, record the probable cause determination, 

and send data to the case management system from the police station.”59 The eCDR 

is the primary means by which police officers file summonses and warrants; in 

2015, police officers used the eCDR system for 99 percent of all summonses and 

warrants.60 For the police to gather the requisite information for rapid risk 

determinations, however, the Judiciary called for eCDR systems enhancement.  
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As part of CJR, the Judiciary rewrote the eCDR application, now called the 

“Unified Complaint Entry” (UCE), and updated its Live Scan application, which 

collects arrestees fingerprints. The newly-developed UCE system takes the 

arrestee’s fingerprint through Live Scan to identify the arrestee within seconds, 

and to churn out a criminal record, which it receives from an interface between the 

UCE system and the New Jersey State Police’s computerized criminal history 

system. Through this interface, the criminal history system can “pre-fill fifty-one 

data fields from the fingerprint arrest record with pertinent criminal record data,” 

and update the arrestee’s record to eliminate “future gaps in the defendant’s 

criminal history.”61 Almost immediately after the arrestee’s Live Scan fingerprint 

is sent through the UCE system, the arresting officer receives back a preliminary 

automated risk assessment that categorizes the arrestee as high or low risk, based 

on three factors: likelihood of failure to appear, of committing a new crime, and of 

committing a new violent crime. Provided by New Jersey’s risk assessment tool 

(discussed below), the risk categorization determines whether an arrestee is issued 

a complaint-warrant—and detained in county jail—or a complaint-summons, 

wherein the arrestee receives a court date and is ordered to appear (see Figure 

4.1).62 In short, arrestees are risk-assessed in a mere matter of minutes after being 

arrested, immediately determining one’s path through the criminal justice 

infrastructure. 

The UCE system went beyond providing a preliminary risk assessment,  saving 

“an image of each filed criminal complaint in New Jersey in an electronic case 

jacket…[which] will be available to appropriate criminal justice partners, 

eliminating the need for the transfer and storage of paper copies.”63 Standardizing 

and automating nearly every criminal justice-related document, the UCE allows 

relevant stakeholders to access forms electronically and reduces the need for hard-

copy transfer.64 Most importantly, this technology synchronized systems across the 

municipal, criminal, and family court levels, resulting in “one master statute table” 

used by courts, prosecutors, and police “to help promote statewide consistency and 

accuracy in the initial charging decisions made by law enforcement officers.”65 In 

2015, when the Judiciary was first envisioning a revitalized Live Scan and the new 

UCE system, its year-end report noted that while Live Scan “eliminates some of 

the data entry burden on police and improves the linking of defendants and arrest 
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records,” the automated linking was only occurring in approximately 2 percent of 

cases. The Judiciary’s desired linkage rate was 95 percent.66 One year later, in 

2016, the rate was up to 30 percent. Today, as the Judiciary’s most recent report 

explains, modernization has had the desired effect: 94 percent of defendants are 

identified through Live Scan prior to issuance of the complaint, representing the 

near-complete automation of pretrial policing practices.67 

 

 
Figure 4.1   Example Preliminary Risk Assessment Generated Through 
eCDR/Live Scan. Note: This is an example of a risk assessment report generated within 
seconds by Live Scan technology through the eCDR system, presented in a 2017 training 
by the New Jersey Administrative Office of the Courts on enhancements to the eCDR 
system. It is worth noting that the “example” case indicates immense likelihood of failure 
to appear and near-certainty of reoffending. Source: Presentation by New Jersey 
Administrative Office of the Court Municipal Court Services Division, “2016-2017 
Criminal Justice Reform eCDR Enhancements,” 2017.  
 
In addition to the UCE system and Live Scan technology, New Jersey invested 

heavily in the development of “eCourts,” which allows for electronic filing and 

information exchange between the court and attorneys, the creation of electronic 

case files, ongoing maintenance of electronic case records accessible by attorneys 

and the public, electronic case management, and inter-government communication 
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and data transfer.68 “Virtual courtrooms,” a key element of eCourts, would further 

expedite court proceeding and “reduce the need and the cost of opening a 

courthouse on weekends and holidays.”69 As envisioned by the Judiciary, this 

technology would allow participants “to join the virtual courtroom for a 

preliminary hearing from any location and from almost any device, including 

personal computers and mobile devices.” Further, virtual courtroom would 

preserve an audio recording of court proceedings, and make the initial hearing 

available to the public through a live broadcast on the Judiciary’s website.70 With 

the advent of eCourts, New Jersey sought to accelerate time tables, reducing 

backlogs, and cut costs—in short, to enlarge the system’s capacity. 

Bail reform would thus revolutionize more than just pretrial release decisions. 

As the Judiciary’s 2017 report explains, “Through technology enhancements, the 

Judiciary in eCourts has automated most aspects of the pretrial process, creating 

efficiencies in case management, as well as affording a streamlined process for court 

staff.”71 

 

Managing “Risk to Community Safety” 
 

If eCDR, Live Scan, and eCourts would expedite entry into New Jersey’s 

revitalized bail system, the newly erected Pretrial Services Program (PSP)—non-

existent prior to 2014—would facilitate defendants’ passage through the new 

system. Although the 2014 legislation established pretrial monitoring as a pretrial 

release option, it did not specify who would do the monitoring. To fill in the gap, 

the Judiciary developed PSP, institutionalizing a new penal appendage that would 

develop its own policies and procedures.72 Designing PSP, the Judiciary predicted 

that the newly-created agency would conduct an estimated 50-60 thousand 

assessments per year.73 The new bail system hinged on the institutionalization of 

PSP. Creating this new infrastructure before CJR’s implementation in January 

2017 was thus a massive and urgent undertaking.  

PSP is responsible for “[managing] pretrial defendants’ risk of failure to appear 

in court, risk to community safety, and risk of obstructing or attempting to obstruct 

the criminal justice process.”74 Nested within the Criminal Division of the 

Judiciary, PSP enters the scene as soon as a defendant is arrested and jailed. 
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Responsible for conducting a risk assessment, PSP “evaluates the defendant’s risk 

and provides a release recommendation to the court, based on information gathered 

from an objective risk assessment instrument.” If a defendant is granted pretrial 

release, PSP is responsible for pretrial monitoring of released defendants, ensuring 

defendants’ fulfillment of court-ordered conditions.75 As part of New Jersey’s 

technological modernization, the Judiciary developed a PSP application capable of 

interfacing with the UCE system and the County Corrections Information System. 

When a defendant is released for pretrial supervision, the PSP application receives 

all the relevant data already collected and provides case management functions 

including further data collection regarding intake, contact information, conditions 

of release, status of compliance, and eventual discharge from monitoring.76 

The Judiciary endowed PSP with a broad range of authority to monitor and 

track released defendants. Directed to use the “least restrictive means possible,” 

PSP’s primary job is to (1) monitor defendants for failure to appear, new arrests, 

failed court-ordered drug and alcohol screenings, completion of court-ordered 

educational and employment requirements, curfew compliance (by scanning for 

new arrests and third-party reports, reviewing and electronic monitoring), court-

ordered medical care, and location tracking through electronic monitoring; (2) 

communicate with defendants by ensuring periodic contact with PSP, requiring 

immediate notice of changes to address or contact information, sending text and 

email reminders regarding upcoming court dates and appointments, and providing 

relevant community referrals; and (3) alert the Court to violations of PSP 

conditions and make recommendations on appropriate sanctions.77 Lacking the 

authority to conduct fieldwork (i.e. visiting residences, administering drug tests, 

conducting curfew checks), PSP is essentially a centralized surveillance agency 

that electronically tracks and communicates with defendants. Understood in the 

strictest terms, then, the Judiciary may be correct that PSP is “NOT…punitive in 

nature.” However, when considered for its role in the greater punitive network, we 

see that PSP is a key agent of surveillance and detection that informs and even 

directs the actions of those who punish.78 In other words, even those who are 

released pretrial remain enmeshed in a network of criminalization where they can 

be easily re-caged.79 
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Who would staff PSP and provide the additional court functions needed to 

implement CJR? In 2016, the Judiciary predicted that nearly three hundred new 

Judiciary staff would be needed across New Jersey to implement the new 

reforms.80 By the time the Judiciary’s 2017 report was published, the number of 

projected staff needed had risen to four hundred. Additionally, 2016 legislation 

added twenty new Superior Court judgeships to the Judiciary, and allocated $9.3 

million for the associated costs.81 Recall here the importance of feedback effects, 

the ways in which new policies “engender distinct patterns of interest-group 

formation and distinctive distributions of public opinion, thus reinforcing 

divergent and enduring political coalitions.”82 Cementing new interests in carceral 

preservation through budget and staff expansion, the infrastructural augmentation 

of bail reform has grown the groups of people whose livelihood is dependent on 

carceral growth. 

Expanding penal infrastructures would be funded by the people. CJR’s 

animating legislation stipulated the creation of a “21st Century Improvement 

Fund,” which would dispense $22 million to the development and implementation 

of PSP, $10 million toward the new eCourts system, and $10.1 million toward 

indigent defense paid out to Legal Services of New Jersey. Any additional money 

in the fund not directed to these areas “shall be retained by the Judiciary for the 

purpose of developing, maintaining and administering the Pretrial Services 

Program or for court information technology.” This new fund would be supplied 

by increases in filing fees and other statutory fees.83 Since the fee hikes took effect 

in November 2014, New Jersey has raised $130.9 million in court fees, allocating 

$67 million to PSP, $31 million to eCourts, $31 million to Legal Services of New 

Jersey, and $2 million to a discretionary fund.84 

Each of the technologies and apparatuses—whether the UCE system, Live 

Scan, eCourts, or PSP—flowed into and out of the risk assessment tool, the 

organizing technology and central component of New Jersey’s bail reform. The 

next section turns to the tool’s creation.  
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Criminalization That Is “Objective, Standardized, and  

Based on Empirical Data” 
 

Two decades after New Jersey’s 1997 Parole Act mandated the adoption of a risk 

assessment tool as a “more objective and reliable means of predicting risk of failure 

on parole and levels of supervision needed if the inmate is to be released,” the 

Judiciary implemented its bail risk assessment tool to “scientifically and efficiently 

assess the risk that a defendant will engage in violence, commit a new crime, or fail 

to appear for future court events.”85 

As the engine of bail reform, risk assessment was the centerpiece of the 

legislation, constitutional amendment, enhanced technologies, and infrastructural 

expansion passed and implemented by New Jersey from 2014 to 2017. While 

administrators and political elites made little reference to racial disparity in the 

adoption of the LSI-R—instead, the tool was rather explicitly a streamlining and 

political coverage-providing device—the pursuit of appearing racially objective was 

rhetorically central to the adoption of bail reform’s risk assessment tool, the Public 

Safety Assessment (PSA). Advertised as “objective, standardized, and based upon 

empirical data,” the Judiciary positioned the PSA as the final word in racial 

fairness.86 According to the Judiciary, this was the entire point of CJR: “The 

primary purpose of Criminal Justice Reform is to create a fairer system of pretrial 

justice, in which the decision to release or detain the defendant prior to trial is 

based on an analysis of the risk the defendant poses that applies evenly, regardless 

of the defendant’s finances.87 Objectivity was the putative cure to discrimination, 

and the more times the Judiciary could use the word “objective,” the better: 

 
The risk measurement component…gathers objective criminal history data that 
has strong predictive value in relation to a defendant’s risk to engage in new 
criminal activity or violence, or failure to appear in court. The risk factors 
measured by the PSA are race and gender neutral and do not require an interview 
of the defendant.…The risk management component…objectively categorizes 
defendants into risk levels based upon the objective non-discriminatory factors 
considered and calculated by both the PSA and the severity of the current 
charge. (emphasis added)88 

 
The PSA was created by the Houston-based Laura and John Arnold Foundation 

(LJAF), which contracts with states to adapt the tool for local use. Seeking to 
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“reduce unnecessary pretrial detention while improving the rate of court 

appearances and enhancing public safety,” LJAF created the PSA in 2013.89 To 

develop the original PSA, LJAF analyzed a database of over 1.5 million cases from 

300 U.S. jurisdictions to identify predictors of whether defendants would commit 

new crimes, commit new violent crimes, or fail to appear in court. As LJAF reports, 

by omitting “factors such as race, gender, level of education, socioeconomic status, 

and neighborhood,” the result was “an objective point system that requires fewer 

resources to implement than previous techniques.”90 

To adapt the tool to New Jersey, LJAF used data from 500,000 cases from 

localities across the Northeast, Southwest, Midwest, and two states most similar 

demographically to New Jersey.91 On the pursuit of objectivity, the tool underwent 

several periods of beta-testing, including pilot programs across three New Jersey 

vicinages which differed geographically and demographically. According to the 

Judiciary’s 2016 report, pilot programs revealed that “the tool is working well, and 

thus far, only minor adjustments related to information processing have been 

necessary.”92  

What are the “objective factors unrelated to wealth, race, or ethnicity” first 

envisioned by the Joint Committee’s 2014 report and consistently reiterated in 

following years? New Jersey’s risk assessment system contains two components: 

the PSA, a risk measurement tool, and the Decision Making Framework (DMF), 

a risk management tool.93 As shown in Table 4.1, the PSA inputs nine factors into 

a weighted algorithm to predict risk on three metrics: failure to appear at trial 

(FTA), new criminal activity (NCA), and new violent criminal activity (NVCA).  

The PSA churns out raw scores for each category, which are then translated 

onto a six point scale that corresponds to a defendant’s statistical risk on each 

pretrial outcome. For example, to calculate FTA, the tool considers four factors. 

Defendants get one point for a pending charge at time of offense, a prior conviction, 

and a prior failure to appear pretrial more than two years ago. Defendants get 2 

points for failure to appear within the past two years, and 4 points for two or more 

previous failures to appear within the past two years. The maximum score of seven 

points correlates, according to the tool, to a 65 percent risk of FTA; the minimum 

score of zero correlates to a 16 percent chance of FTA.94 The process is similar for 
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NCA and NVCA, categorizing defendants by their risk of “new criminal activity” 

and “new violent criminal activity.” 

 

 
Figure 4.2   Relationship Between Risk Factors and Pretrial Release Outcomes on 
PSA. Note: A screenshot of the nine factors used by the LJAF’s PSA to predict risk on 
three pretrial outcomes. As the document proudly announces, the PSA “does not rely on 
factors such as race, ethnicity, or geography.” Reposing on colorblind logics that a tool 
only considers race if it does so explicitly, the tool heavily relies upon—and reproduces—
racial categories of criminality with its reliance upon criminal history. It is worth noting 
that age is a key dividing line for risk, triggering higher likelihood of pretrial detention, 
despite relatively-common agreement that youth generally reduces culpability. Source: 
Laura and John Arnold Foundation, “Public Safety Assessment: Risk Factors and 
Formula,” 2016, 2. Due to LJAF’s rebranding and reorganization—the group is now 
called Arnold Ventures, LLC—a copy of the original report is on file with author and the 
same information is available at: https://www.psapretrial.org/about/factors.  
 

The PSA sorts defendants by their risk of violence, formalizing actionable 

categories of dangerousness. For example, defendants who receive a raw NVCA 

score between four and seven also receive an NVCA “flag,” which often leads to 



 125 

pretrial detention or, in some cases, release with especially onerous supervision 

conditions.95 Even those who do not receive high NVCA scores are categorized by 

their relative dangerousness; once the PSA measures a defendant’s risk, as seen in 

Figure 4.3, the DMF is used to determine the level of pretrial supervision, 

classifying defendants by risk and offering a pretrial release recommendation “to 

manage the defendant’s risk in the most effective manner.”96 Alleged offenses 

including murder, manslaughter, sexual assault, first degree robbery, and 

carjacking automatically override the PSA risk scores, and result in a no release 

DMF recommendation.97 Those who have been arrested while on pretrial release 

also automatically receive a no release recommendation. Otherwise, as shown in 

Figure 4.4, the DMF offers recommendations ranging from release on 

recognizance (ROR) to pretrial detention. Between these poles is a range of 

“pretrial monitoring levels” or PMLs.  

 

 
Figure 4.3   Decision Making Framework Matrix. Note: This matrix was created in 
2016, before bail reform’s implementation, meaning that percentages in the figure are 
predictions. As discussed below, these the level of supervision corresponding to PSA 
scores have already changed, with lower score combinations triggering no release 
recommendations. Source: Screenshot of Shalom et al., “The New Jersey Pretrial Justice 
Manual,” (New Jersey: American Civil Liberties Union of New Jersey, National 
Association of Criminal Defense Lawyers, and State of New Jersey Office of the Public 
Defender, 2016), 10.  
 

After a defendant receives a recommendation from the DMF, the court determines 

whether the alleged offense is covered by the No Early Release Act; if so, the level 

of recommended supervision automatically increases by one gradient.98 As seen in 

Figure 4.4, higher PMLs correspond to more onerous supervision. Whereas PML 
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1, for example, requires monthly phone check-ins, PML 3 mandates weekly phone 

and biweekly in-person check-ins. Each level can also be subjected to any other 

conditions the court deems necessary to ensure compliance. The highest non-

detention level, PML 3+, ranges from electronic monitoring to round-the-clock in-

home confinement. While, as seen above, a projected 17 percent of defendants 

would be supervised at PML 3 or higher, as of 2018 55 percent of defendants were 

filtered into PML 3 or above.99 

 
Figure 4.4   Levels of Pretrial Monitoring. Source: Screenshot of Glenn Grant, 
“Criminal Justice Reform Report to the Governor and Legislature, 2017,” 
(Trenton, New Jersey: New Jersey Courts, 2018), 17. 
 

Importantly, the risk assessment and management recommendations generated by 

PSA are just that: recommendations. Ultimately, the Judiciary explains, the tools 

“do not replace judicial discretion.”100 Both the prosecutor and defense attorney 

have the opportunity to argue that the PSA’s recommendation under- or over-

emphasizes the risk posed by the defendant. The decision remains with the Judge, 

who can elect to be more or less punitive than is recommended by the tool; further, 
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the Judge can order any additional requirements to the level of pretrial monitoring, 

including drug testing and treatment, being assigned to the custody of a designated 

person, maintaining or actively seeking employment or education, refraining from 

drinking alcohol, undergoing psychological treatment or counseling, remaining on 

house arrest, or “any other condition that is necessary to reasonably assure” that 

the defendant will appear in court without committing a new crime.101 

With the implementation of the PSA and DMF, the Judiciary’s 2018 report 

notes, CJR has accomplished two important feats: “lower-risk individuals” no 

longer languish in jail for an inability to post bail, and “higher-risk individuals who 

pose a danger to the community” are no longer able to escape jail simply because 

they maintain resources. Left unspoken, of course, are those who are both poor and 

high-risk, for whom disadvantage will continue to accumulate in lengthy pretrial 

jail stays. Indeed, in the erasure of the “dangerous” poor, the Judiciary’s most 

recent report recycles a core logic of disparity advocacy and TOVC politics: the 

penal system is flawed because it unjustly punishes the low-level, non-dangerous 

Black poor. By trading in resources for risk, the Judiciary proudly announced, the 

bail system now “embodies principles of fairness in our American justice 

system.”102 

 

Declaring Victory 
 

The Judiciary is not wrong to announce significant progress. As is the case with 

each reform wave, bail reform has produced some undoubtedly positive results. In 

the wake of bail reform, New Jersey’s average daily jail population has decreased 

immensely, by six thousand people from October 2012 to October 2018. Just as 

importantly, significantly more arrestees—71 percent in 2017 versus 54 percent in 

2014—avoid jailed altogether under CJR, and are issued summons by the police 

instead of being detained for further risk assessment. Additionally, those who were 

arrested and detained but granted pretrial release were released significantly faster: 

81 percent of those for whom a prosecutor did not file for pretrial detention were 

released within 24 hours, and over 99 percent were released within 48 hours.103 

As has also been the case with each reform wave, progress has come at the cost 

of carceral entrenchment: bail reform has continually reified divides between 
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nonviolent and violent crime, significantly expanded carceral capacity, consistently 

enunciated the legitimacy of the penal system through a prohibitive focus on 

individual acts of violence, and persistently positioned technological—rather than 

political—change as the exit strategy from a racist criminal justice system. In what 

has been labeled a resounding success, today “only the highest-risk defendants and 

those charged with the most serious offenses [are] detained.”104 Mirroring prison 

population trends, the composition of today’s jail population in New Jersey has 

increased from 35 percent violent offenses in 2012 to 47 percent in 2018—and, as 

the Judiciary’s 2018 report announces, 75 percent of the jail population comprises 

those who are “charged with or sentenced for the most serious offenses.”105 

New carceral capacity has continued to demand expansion. In what at this point 

can only be described as déjà vu for New Jersey, a massive criminal justice reform 

was followed immediately by calls for increased funding. Noting that the CJR 

apparatus is already operating at “a bare minimum to meet the program’s needs,” 

the Judiciary’s 2018 report projected a budget deficit by 2020. For this reason, the 

report concludes by warning of “an impending funding crisis” and urging the 

legislative and executive branches to take immediate action by allocating new 

resources to PSP.106 

In a striking example of the limits of disparity advocacy, despite handwringing 

over the racial fairness to be won through the adoption of the PSA and DMF, the 

racial composition of New Jersey’s jail population remained the same from 2012 to 

2018: snapshots of New Jersey’s jail population taken in October of both years 

were nearly identical in terms of racial composition. Both revealed jail populations 

that were 54 percent Black, with the percentage of white defendants increasing 

slightly from 28 to 30 percent and the Latino population decreasing slightly from 

18 to 16 percent.107 These continued disparities are introduced to the 2018 CJR 

report as a puzzle—“an area in need of further examination by New Jersey’s 

criminal justice system as a whole”—rather than an indication that “objective” risk 

assessments cannot deliver on their promise to actualize racial fairness.108 

Continued racial disparities are not the only evidence of disparity advocacy’s 

failure. Instead, as a recent instance of pushback to New Jersey’s bail reform 

demonstrates, New Jersey’s model of disparity advocacy has failed to disrupt—and 

has actually reified—racialized constructions of criminality. 
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Consider the story of Kareem Dawson, who was twice charged with violating a 

restraining order in a domestic violence case, and twice released from jail under 

New Jersey’s bail reform. In both cases, the judge overruled the prosecutor’s 

recommendation to detain Dawson. In January 2018, two months after his second 

release, Dawson fatally shot his ex-girlfriend, Tiffany Wilson.109 Dawson, a Black 

man, killed Wilson, a Black woman. And shortly after Wilson’s death, the Black 

mayor of Newark, Ras Baraka, released a statement calling for changes to bail 

reform that would stop prosecutors from downgrading charges, and would increase 

pre-trial detention in cases of domestic violence.110 In his remarks at a broadcasted 

panel ten days later, Baraka notes that Dawson was released in part because 

prosecutors downgraded the charges, giving the judge firmer footing to release the 

Dawson, and that mistakes such as these have a disparate impact on Black 

communities:   

 
The problem is that prosecutors downgrade these charges…And unfortunately, 
the mistakes that are made in this system…have a debilitating and 
disproportionate effect on people of color. People who are being convicted who 
are not guilty are disproportionately looking like us. People who are affected by 
these things that are happening are disproportionately looking like us.111 

 
Baraka’s comments illustrate the inner workings of disparity advocacy: the two 

cases Baraka offers where racial disparities are problematic are 1) when Black 

people are disproportionately wrongfully convicted, and 2) when Black people are 

disproportionately the victims of violent crime. But racial disparity plays no role in 

extending empathy to those convicted of violent crimes; disparity advocacy has 

nothing to offer to those who are “rightfully” convicted of harmful acts. Baraka’s 

assessment is not incorrect, but rather incomplete, ignoring the reality that Black 

people are just as overrepresented for violent convictions. Instead, Baraka 

humanized those who appear otherwise non-dangerous and heightened the despair 

of lost life, but simultaneously called for cracking down on those convicted of 

violent crimes. Through disparity advocacy, Baraka simultaneously lamented the 

loss of innocent Black life and advocated more restrictive pretrial detention 

processes for (Black) violent offenders.  

Even before bail reform came under scrutiny for the death of Tiffany Wilson in 

2018, New Jersey had already begun to tighten pretrial release standards. In 
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March 2017, Jersey City Mayor Steve Fulop, a white man, denounced bail reform 

as preventing the city from “turning a corner” on gun violence prevention. Citing 

the murder of DaJour Riley, a nineteen-year-old killed while released pretrial after 

having been arrested for illegal possession of a gun, Fulop announced that “this 

young man who died should be alive and likely should be incarcerated.”112 In 

Fulop’s rendering, stricter pretrial release standards would be a cure for violence; 

more Black incarceration would mean less Black death. Less than a month later, a 

press conference hosted by Fulop and State Senator Sandra Cunningham (D) 

provided another opportunity to urge stricter pretrial release standards for those 

arrested for gun possession. As Cunningham, a Black woman, announced, bail 

reform “was never designed to put people out on the streets who are a danger to 

the community.”113 

Just a month later, New Jersey’s Attorney General issued a memorandum with 

new rules for pretrial release. The memo made several modifications, including 

lowering the PSA score at which arrestees would be arrested instead of issued a 

summons, lowering the bar at which there would be a presumption of application 

for pretrial detention, and creating a presumption of applying for pretrial detention 

for firearms offenses—seemingly a direct response to the advocacy of those such as 

Fulop and Cunningham.114 Less than a year into CJR’s implementation, New 

Jersey began walking back its “reform,” trotting down a trail laid by reformers. 

 

Déjà Vu 
 

Out of context, it might seem puzzling that New Jersey’s most widely-hailed and 

seemingly racially-progressive reform to date resulted from adopting a Reagan-era 

model of bail. In the context of the past three decades of criminal justice reform in 

New Jersey, however, there are few surprises. Normative commitments to racial 

justice in policymaking have never been a precondition for declarations of anti-

racist victory in New Jersey penal politics.115 Wrapped in TOVC rhetoric and 

oozing with threat to public safety, bail reform was an attempt to disappear the 

dangerousness, while reclaiming the selectively humanized. Focusing on 

machinery, reformers pursued technological modernization, fortified policing, 

created a new bureaucracy, hired more staff, and adopted a new risk assessment 
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tool—all this, in the name of freeing the morally innocent, caging the physically 

dangerous, and eliminating racial disparities in jail populations. The story of bail 

reform is perhaps New Jersey’s most concrete instantiation of disparity advocacy. 

Though “everyone” deserved a second chance in bail reform, “everyone” did not 

include those arrested for violent offenses. Reformers identified the source of the 

pre-reform bail system’s failure in its detention of the non-dangerous poor, and its 

release of the dangerous rich, with no regard for those who would continue to 

populate New Jersey’s jails after reform: the ‘dangerous’ Black poor. Adding up 

better procedures, more “objective” tools, and less overtly resource-based policies, 

reformers predicted a racial justice sum. Instead, racial disparities have held steady 

in the wake of reform. 

This chapter is perhaps my most speculative one. Only two years into CJR’s 

implementation, it is unclear exactly how reform will play out. But if the past is 

any indication of where New Jersey is headed, the state will continue to build its 

bail infrastructure. Urged by administrators, legislators will authorize new staff 

and more funding. Administrators will develop new trainings, and fine-tune release 

standards. The state will capitalize on federal grants to develop new alternative 

pretrial release programs, whose funding will later be absorbed by the state. And 

with each instance of a crime committed by an individual released before a hearing, 

the public will call for stricter release protocols. Legislators and administrators will 

comply. 

We have already seen some glimpses into this future. Indeed, less than two 

years into New Jersey’s bail reform, Black death has been used multiple times to 

urge Black incarceration. And this has proved to be a winning strategy: New 

Jersey has responded by tightening pretrial release standards, and hardening 

boundaries between the dangerous and non-dangerous. Armed with ready-made 

categories of dangerousness indexed conveniently by the PSA, New Jersey can 

continually ratchet down the risk it is willing to embrace. With each instance of 

Black death, lawmakers and political elites are well-positioned to descend the rungs 

of dangerousness built by reformers, extending the lower limit of risk scores 

deemed cageable—now, we’ll arrest for an FTA score of 3 through 6 rather than 4 

through 6. With each instance of Black death, New Jersey can decide to increase 
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Black incarceration—now, we’ll recommend pretrial detention for NCA scores of four 

or higher, rather than five or higher.  

Progressive reformers and conservative lawmakers alike worked tirelessly to 

build a scale of dangerousness, often without consensus on the normative goals of 

reform (to release more innocent people, to cage more guilty people, or both?). 

Consequently, going forward, political elites are equipped with concrete and 

actionable categories of dangerousness. With divides between violence and 

nonviolence deepened rhetorically through advocacy, hardened statutorily through 

the law, and ensconced programmatically through new tools, each tragedy 

empowers legislators to tighten the screws, embracing less risk and ensnaring more 

individuals.  
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||  5  || 
 

The End of Reform 
 
 
 
 
 

Spare me…any further examples of American white progress. When one examines 
the use of this word in this most particular context, it translates as meaning that 
those people who have opted for being white congratulate themselves on their 
generous ability to return to the slave that freedom which they never had any right 
to endanger, much less take away. For this dubious effort, and still more dubious 
achievement, they congratulate themselves and expect to be congratulated…in the 
coin, furthermore, of black gratitude, gratitude not only that my burden is…being 
made lighter but my joy that white people are improving.1 
 

—James Baldwin, 1985 
 
 

Remember to imagine and craft the worlds you cannot live without, just as you 
dismantle the worlds you cannot live within.2 

 
—Ruha Benjamin, 2018 

 
 
 
 
 
 
 
 
 
 

  
New Jersey was reforming its criminal justice system long before the nation labeled 

its efforts “reform.” Indeed, New Jersey’s story reveals just how easily reform 

covers its tracks and erases its origins, preferring to repurpose and repackage—

rather than rescind and reverse—punitive legislation and punishment-based 

approaches to social problems. In the shadow of its much-celebrated decarceration, 

New Jersey’s carceral infrastructure has sprawled. 

This thesis has called for the decoding of decarceration. In one sense, this means 

retroactively decoding—unpacking, unraveling, unveiling—reformers’ strategies, 

and excavating the broader set of outcomes enmeshed in the widely-popularized 

results of declining prison and jail populations. Just as importantly, it means 
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decoding words such as reform, objectivity, dangerousness, and risk, unmasking 

what reformist rhetoric conceals. But decoding decarceration is also a proactive call 

to de-code decarceration efforts going forward. As reforms turn increasingly 

algorithmic, and reformers pursue more ‘objective’ data as the path out of racism 

and mass incarceration, uprooting technocratic reformist paradigms and finding 

true exits from mass criminalization is key. 

This concluding chapter first rearticulates my arguments, drawing parallels 

between drug, parole, and bail reform, and returning to my central claim: with the 

emergence of TOVC politics, the past three decades of criminal justice reform have 

entrenched the carceral state as a key governing institution, and cemented the link 

between criminality and Blackness. In short, reform as we know it preserves the 

carceral state. The second part of this conclusion, then, sketches the end of reform, 

joining the chorus of those such as Ruth Wilson Gilmore, Angela Davis, Naomi 

Murakawa, Mariame Kaba, Kelly Hayes, and many others who call for the abolition 

of policing, prisons, and punishment. 

 

Reformist Pasts 

 

It might be striking that the preceding chapters have told three versions of 

essentially the same story. In each thread of reform, state officials concerned with 

prison overcrowding and burdened budgets built new carceral capacity, alternately 

labeled rehabilitative and punitive, and staked carceral expansion on the imagined 

divide between violent and nonviolent criminality. For New Jersey, prison 

overcrowding was evidence of inappropriately indiscriminate imprisonment. 

Filling prisons and jails with low-level, nonviolent, and drug offenders, state 

officials reasoned, was unnecessary and counterproductive to the goal of assuring 

public safety. Instead, New Jersey could fix its broken system by fine-tuning penal 

practices (“focusing the punishment”), turning to so-called evidence-based 

solutions that would ‘work,’ and revising laws to simultaneously ease up on the 

‘good offenders,’ and crack down on the bad ones. By tailoring criminalization, 

New Jersey’s reform promised to quarantine only the dangerous. Precious prison 

space—one of the most brutal punishment tools at the state’s disposal—would be 

reserved for those it deemed morally guilty, and beyond saving. Of course, this did 
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not mean freeing the non-dangerous, but rather re-channeling them into other non-

prison forms of carceral control. After all, even the “good” offenders were offenders 

nonetheless, requiring carceral expansion in the form of drug courts, parole 

programming, and pretrial supervision services.  

Each reform wave latched onto and deepened the divides—statutorily, 

programmatically, and rhetorically—between the morally innocent and the 

objectively guilty, erecting separate (but still carceral) tracks for each group. On 

one hand, nonviolent drug possessors deserved drug court; low-level and 

‘rehabilitated’ prisoners had earned parole, and technical parole violators merited 

a second chance; and less-dangerous, non-violent arrestees deserved pretrial release 

under supervision levels that corresponded to their dangerousness. On the other 

hand, drug distributors, and particularly those who sold to children or used 

weapons, deserved caging; sex offenders, murderers, and weapons-wielding gang 

members deserved death behind bars, or lifetime parole supervision marked by 

round-the-clock electronic monitoring; and the dangerous deserved pretrial 

detention, and all its attendant compounding disadvantage.  

In the 1990s and early 2000s, the presence of racial disparities was largely 

unspoken by state officials. Instead, reform was largely a matter of “cleaning up an 

organizational problem.” For drug reformers, this meant capitalizing on a drug war 

provision that allowed for drug treatment as an alternative to incarceration for 

select offenders. By building a new court structure, the state could relieve prison 

overcrowding and ease budgets through less costly treatment. For parole 

reformers, cleaning up the organizational problem meant technological and 

bureaucratic modernization, in part under court order. Merging the Bureau of 

Parole and Community Programs and the State Parole Board, hiring new staff, 

building specialized programs, and shifting to Evidence-Based Practices would 

legitimize parole programming, and create metrics by which to measure the state’s 

success. Perhaps most importantly, it meant the adoption of the LSI-R risk 

assessment tool, which would provide strategic political coverage for parole officials 

making risky decisions. By managing administrators’ professional risk, the LSI-R 

could streamline parole decision making and insulate administrators from public 

backlash.  
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Entering the late 2000s and 2010s, the presence of racial disparities acquired 

new meaning. For drug reformers, disparities signaled the ‘failure’ of the war on 

drugs, treatable by injecting discretion into a criminal code rife with mandatory 

minimums. With the publication of an influential report documenting severe racial 

disparities in school zone drug convictions, progressive advocates demanded 

reform, championing change in the name of getting punishment right. By easing 

up on low level drug offenders, advocates promised, New Jersey could reduce its 

racial disparities. Political elites concurred, urging reform often in the name of 

going after drug traffickers and violent offenders. Bail reform followed a familiar 

script. For bail reformers, the presence of racial disparities indicated the absence of 

adequate tools and procedures; consequently, ensuring ‘objectivity’ through new 

technologies and trainings was key. With the publication of an influential report 

documenting severe racial and class disparities in pretrial detention, reformers 

demanded change. Buoyed by support from Governor Christie, whose call for 

change included humanization of the morally innocent and demonization of those 

who had “violently victimized society,” legislators swiftly passed reform. By 

pursuing technological modernization, building a pretrial supervision 

infrastructure, and adopting a risk assessment tool, reformers promised both racial 

fairness and accurate detection of dangerousness. 

In recent years especially, drastic racial disparities have played a significant 

rhetorical role in animating reform. But across reform waves, racial disparities have 

been considered narrowly. In reformers’ rendering, racial disparities were evidence 

of a glitch in the system, caused by the unnecessary incarceration of low level, 

nonviolent, and non-dangerous offenders, and remediable by caging only the truly 

terrible. Disproportionately Black incarcerated nonviolent drug offenders and non-

dangerous pretrial detainees signaled that the state was punishing too harshly; the 

morally innocent Black offender revealed state racism, leading the most progressive 

reformers to champion selective decarceration of the non-threatening in the name 

of disparity reduction. Those convicted of violent crimes, however, were evidence 

of real criminality; consequently, those designated dangerous received no share of 

what disparity advocacy had to offer.  

How have these reforms tethered Blackness to criminality? Today, New 

Jersey’s penal system, reformed in the name of racial justice and rehabilitation, is 
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pointed to as a model to replicate, an example of getting punishment right. And yet, 

its racial disparities have held steady since New Jersey’s prison population peaked 

in 1999. This is true even as the composition of New Jersey’s incarcerated 

population has changed; today, 75 percent of the incarcerated population was 

convicted of a violent or weapons offense, as compared to 43 percent in 1999. In 

other words, the state that has ‘gotten punishment right’—the state that has finally 

zeroed in on violent offenders, or the truly terrible—has done so by continuing to 

punish its violent Black citizens disproportionately. Waging reform in the name of 

objectivity—only the truly violent would be ensnared by New Jersey’s risk 

assessment-backed and statutorily-reformed system—has yielded the same racial 

disparities, meaning that New Jersey has isolated the ‘true’ bad guys, who seem to 

be just as Black as the ‘good’ guys. Much of this legitimacy is granted by New 

Jersey’s adoption of risk assessment tools, including the LSI-R and the Public 

Safety Assessment (PSA), which not only use a range of factors that act as proxies 

for race, but that actively produce race by categorizing along lines of dangerousness, 

all while shoring up the system’s legitimacy under the banner of objectivity. In 

short, New Jersey’s reformed criminal justice system—bigger, more ‘objective,’ 

and more legitimate than ever—has reproduced the same racially disparate results 

as its pre-reform system. Linking Blackness and criminality, twenty-first century 

reform has fortified the carceral state, and is neither an exit strategy from mass 

criminalization, nor an escape route from racism. 

 

Some Good? 
 

Perhaps a natural objection to my critique of reform is that things have gotten 

better. Surely, five years in drug court is better than five years in prison; parole 

supervision is preferable to imprisonment; lifetime electronic monitoring is an 

improvement from a life in prison; and a year of pretrial supervision is certainly 

better than a year spent in pretrial detention. Most importantly, eleven thousand 

fewer people in prisons and six thousand fewer in jail is certainly better.  

If the question is “have things gotten better?”, the answer is a soft and qualified 

yes: the reality of fewer people in cages is good. But, the outcomes are not as good 

as they seem, as most who have been released or diverted from prison have been 
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re-channeled into another carceral apparatus. Decarceration has come at the cost 

of a massively expanded carceral apparatus, one that cages Black people with the 

same disproportionality as before, while policing and supervising many more. 

Further, decarceration has occurred against a backdrop that has repeatedly 

enunciated the penal system’s legitimacy as an institution of public safety, rather 

than one of racial violence. Even if one merely objects to the brutality of 

imprisonment, but accepts the improvement of prison alternatives, those 

alternatives nonetheless protect the virtue of the prison. Even if only the physical 

prison were dehumanizing, the creation of prison alternatives legitimizes the 

prison’s existence, communicating that only those who deserve punishment will end 

up in prison. Urging the carceral state to metastasize does nothing to upend the 

prison, but rather affirms the validity of assigning people to different levels of 

carceral control depending on their relative guilt.  

If the question, is “have we made progress?”, then the answer is a hard no. As 

Michelle Alexander has recently written regarding the ‘progress’ of electronic 

monitoring and twenty-first century reforms more broadly, we should not mistake 

conditions becoming less apparently brutal for positive or long-term progress: 

 
If you asked slaves if they would rather live with their families and raise their 
own children, albeit subject to “whites only signs,” legal discrimination and 
Jim Crow segregation, they’d almost certainly say: I’ll take Jim Crow. By the 
same token, if you ask prisoners whether they’d rather live with their families 
and raise their children, albeit with nearly constant digital surveillance and 
monitoring, they’d almost certainly say: I’ll take the electronic monitor…But 
hopefully we can now see that Jim Crow was a less restrictive form of racial and 
social control, not a real alternative to racial caste systems. Similarly, if the goal 
is to end mass incarceration and mass criminalization, digital prisons are not an 
answer. They’re just another way of posing the question.3 

 
Faced with the question of whether New Jersey’s reform constitutes progress, it is 

worth recalling the words of James Baldwin found in this chapter’s epigraph. 

Baldwin’s searing commentary reminds us just how little ‘reform’ means in the 

scope of U.S. history. In a nation founded on slavery, advanced through Jim Crow, 

and marked more recently by the hyper policing and caging of the Black and 

Brown poor, what does it mean that fewer people are in cages while just as many, 

if not more, remained controlled, surveilled, and policed by the same criminalizing 
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system? Further, why do we so eagerly measure progress by the extent to which 

society’s most vulnerable are no longer violently brutalized, rather than by positive, 

proactive metrics of health and flourishing? Why is white society so quick to label 

as ‘progress’ a “return to the slave that freedom which they never had any right to 

endanger, much less take away”? As Baldwin explains just before the quoted 

passage, “There was not, nor is there, now, a single American institution which is 

not a racist institution…Yes: we have lived through avalanches of tokens and 

concessions, but white power remains white. And what it appears to surrender 

with one hand it obsessively clutches in the other.”4 The criminalization that 

America has appeared to surrender with one hand, we might say, has been 

obsessively clutched by the other. Another, perhaps simpler, way of thinking about 

progress can be found in the words of Malcolm X: “If you stick a knife in my back 

nine inches and pull it out six inches, there's no progress. If you pull it all the way 

out that's not progress. Progress is healing the wound that the blow made. And 

they haven't even pulled the knife out much less heal the wound. They won't even 

admit the knife is there.”5 

The core flaw of modern reform, as Alexander, Baldwin, and Malcolm X 

elucidate, is that of a category error; whereas reformers should have leaped from 

criminalization to positive forms of social support, they have remained nested 

within criminalizing systems, building seemingly-nicer—and more capacious—

criminalizing apparatuses.6 In the case of drug use, the logical leap should have 

been from prisons to health care; instead, it was prisons to drug court. In the face 

of violence, reformers should have vaulted from punishment to prevention, 

recognizing that violent conditions of poverty and racism breed violence, and 

restructuring economies that predicate the riches of hundreds on the poverty of 

millions. Keeping the state’s response to crime on the juridical terrain, reforms 

have provided no escape velocity from core responses of policing and punishment. 

Instead, punishment pervades even the most ‘rehabilitative’ prison-alternatives.  

We can elucidate this point by articulating all that reform was not: twenty-first 

century criminal justice reform was not a turn to non-carceral health care; it was 

not a 12-step program, nor a methadone maintenance clinic, nor de-stigmatization 

of drug use; it was not a food bank, nor a drop-in center; it was not a housing 

guarantee, nor a livable wage, nor universal health care. Reform was not 
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transformative justice, nor reparations for past harm. Reform was not restorative. 

Any seemingly-positive element of reform, and especially those reforms labeled 

‘rehabilitative,’ have been filtered through the lens of punishment. Instead of 

building up the non-punitive social arm of the state, reformers have allowed the 

carceral state to absorb more and more social services. It should be telling that 

incarcerated people are the only individuals in the United States that have a right 

(however unfulfilled) to healthcare.7 In short, even the best-intentioned reformers 

have looked for solutions outside the prison’s walls, but within the penal system’s 

borders.  

How, then, can we envision a different future, and chart a way out of mass and 

hyper criminalization? Though, as this thesis has argued, the criminal justice 

system is not a broken one in need of fixing, perhaps the movement for its reform 

can be fixed, transformed into a movement that truly leads to the dismantling of 

criminalizing systems. The final section turns to this question.  

 

Abolitionist Futures 
 

This thesis began with a description of the sprawling carceral state, which, as social 

geographer Ruth Wilson Gilmore reminds us, “is not some building ‘over there’ 

but a set of relationships that undermine rather than stabilize everyday lives 

everywhere.”8 In response to metastasizing systems of punishment, however, an 

increasingly vocal and robust movement has sprouted in recent decades under the 

banner of prison abolition.  

Often dismissed as unrealistic and utopian, the prison abolition movement calls 

for a drastic change in the nation’s approach to issues of violence and poverty. To 

many, abolition connotes destruction, the tearing down of prisons and carceral 

institutions that compound disadvantage and limit life chances for the most 

vulnerable. But for abolitionists, the erasure of prisons and policing from the social 

landscape is a joint project of dismantling and building. The abolitionist project is 

at once profoundly utopian and vehemently concrete, focusing on a more just here 

and now to build a truly liberatory there and then. As beautifully captured by 

sociologist Ruha Benjamin in the epigraph to this chapter, abolitionist world-

creation involves both building up and tearing down, the imaginative construction 
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of life-giving worlds amidst the permanent destruction of dehumanizing ones. This 

concluding section thus situates my findings within the growing prison abolition 

movement, drawing on a range of scholars and activists to chart a vision for the 

joint dismantling and building that must occur to achieve an abolitionist future. 

 

Tearing Down 

 
Shrinking the scale and scope of the carceral state is a key tenet of the abolitionist 

project, motivated by concrete and achievable reforms and inspired by a long-term 

utopic vision. If, as is the case in New Jersey, carceral capacity construction is part 

of the problem, then demolition of carceral capacity is part of the solution. This is 

easier said than done.9 In part because of the power of feedback effects fostered by 

new carceral capacity, carceral institutions are stubbornly persistent. Consequently, 

in recognition of the gradual nature of change, abolitionists have called for “non-

reformist reforms,” or “measures that reduce the power of an oppressive system 

while illuminating the system’s inability to solve the crises it creates.”10 At their 

core, non-reformist reforms remove power, authority, and funding from carceral 

institutions. Non-reformist reforms do not expect the injection of more resources 

into, nor the provision of better trainings and procedures for, prisons and policing 

to solve problems of violence. Instead, abolitionist organizing, rather than an 

unrealistic demand, is a deeply practical organizing framework for “reforms that 

shrink the state’s capacity for violence.”11 Reform in New Jersey, as this thesis has 

argued, significantly widened the net of carceral control; non-reformist reforms, in 

the words of Gilmore, would “at the end of the day, unravel rather than widen the 

net of social control through criminalization.”12  

Through non-reformist reforms, abolitionists seek to sap power and resources 

from the carceral state, and redirect them toward communities. Abolitionist 

organizer Mariame Kaba provides a helpful framework for considering ‘reforms’ 

to oppose. Do the reforms, Kaba asks, allocate more funding, power, authority, 

responsibility, or technology to the police? If so, they are likely to reproduce 

violence, and we should oppose them. Instead, Kaba urges, we should support 

reforms that, among other things, offer reparations to victims of police violence, 

decrease and re-direct police funding to other social goods, disarm the police, and 
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create new forms of data transparency for the public.13 More broadly, abolitionists 

organize for concrete changes that divest faith and resources from the penal system: 

drug decriminalization, the freeing of political prisoners, abolition of the death 

penalty, reduced and eliminated sentences, banning the ‘box’ regarding one’s 

conviction record on employment and school applications, harm reduction 

practices, decreased police funding, the closure of prisons, the removal of especially 

punitive legislators and district attorneys, and the pursuit of non-carceral responses 

to violence.14 

In this work, abolitionists not only center, but indeed work alongside, in 

coalition with, and are those who have borne the brunt of carceral violence. 

Privileging the voices and experiences of currently and formerly incarcerated 

individuals in particular, abolitionists recognize the importance of electoral power, 

and call for the repeal of felon disenfranchisement laws in all their forms. Likewise, 

abolitionists demand the demolition of voter suppression practices and 

gerrymandering, which disenfranchise even those who have not been incarcerated 

but nonetheless shoulder state-sanctioned violence.15 

In the process of tearing down, some abolitionists do—but all must—recognize 

that even prison administrators are part of a coercive labor system that limits life 

possibilities. Indeed, the first time I entered a prison, I was shocked to see how 

many people of color were acting as prison guards and other administrators. 

Though seldom studied, even prison guards have significantly shorter life 

expectancies than those working outside of prisons.16 To disrupt feedback effects 

and tear down carceral capacity, organizers must demand and build new, non-

carceral institutions that employ a wide range of people, including former prison 

administrators, at a livable wage. Transferring personnel out of carceral 

institutions is crucial to diminishing demand for carceral preservation. On perhaps 

the most practical level, as Heather Schoenfeld urges, new opportunities must be 

provided both for those enmeshed in and those relatively untouched by the carceral 

state; our efforts to reduce criminalizing systems and enable coercion-free lives 

must stretch across society’s marginalized.17 

Many abolitionists have, with a fair degree of hesitance, acknowledged the 

existence of the “dangerous few,” or a “statistically insignificant and socially 

unpredictable handful of the planet’s humans whose psychopathic actions are the 
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stuff of folktales, tabloids…and emergency legislation.”18 As legal scholar Allegra 

McLeod explains, “If there is indeed some small subset of people properly 

denominated the dangerous few, they are only those who are intent on perpetrating 

acts of vicious harm against others such that they are an imminent threat to all 

those around them regardless of their circumstances.” Whoever the dangerous few 

might be, they are marked by unpredictability—rendering ‘better’ prediction tools 

insignificant—and should nonetheless be regarded by their humanity. For this 

reason, McLeod reminds us, “an abolitionist ethic recognizes that even if a person 

is so awful in her violence that the threat she poses must be forcibly contained, this 

course of action ought to be undertaken with moral conflict, circumspection, and 

even shame, as a choice of the lesser of two evils, rather than as an achievement of 

justice.”19 

A capacious carceral state demands an immense wrecking ball. In tearing down 

systems of criminalization, reformers must look beyond the prison walls, taking 

instead as their target broader systems of criminalization. We must not re-draw 

lines of ‘true’ criminality, as New Jersey reformers have so frequently aimed to do. 

Innocence cannot be the standard for humanity. Gilmore’s analysis is once more 

instructive. Campaigning based on innocence, Gilmore explains, both “establishes 

as a hard fact that some people should be in cages” and distinguishes degrees of 

innocence “such as there are some people, inevitably, who will become permanently 

not innocent, no matter what they say or do.”20 Selective humanization is not an 

exit strategy from criminalization. Instead, only by attacking “the general system 

through which criminalization proceeds,” rather than by arguing that select 

individuals should not be criminalized, can reformers be successful.21 

Perhaps most fundamentally, as reformers and abolitionists continue in 

dialogue and action and attempt to strip power from the carceral state, we must 

shift the center of organizing and change. Political elites cannot merely institute 

new policies to build safe and powerful communities; instead, we must build safe 

and powerful communities that demand policy change. One cannot help but notice 

that New Jersey’s reform story is one of political elites, administrators, and 

professional advocates leading the way, naming both the problems and the 

solutions. Reform was back-room, rather than grassroots. As Marie Gottschalk 

explains, the tendency of even progressive reformers to cozy up to the state results 
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from a comparatively weak U.S. welfare state. In the United States, the welfare 

state is fragile and underdeveloped, leaving reformers to care for immediate 

material needs of the vulnerable rather than securing long-term economic and 

social independence. Consequently, even the best-intentioned reformers have 

colluded with the state, and have been increasingly swept up into penal, rather than 

social, solutions.22 

If the problem of twentieth century reform was activists’ collusion with the 

state, then the problem of twenty-first century reform is the collapse altogether of 

the boundary between activists and state actors, the stark inability of advocates and 

politicians alike to imagine progressive ends without carceral means. The fact that 

Chris Christie, the ACLU, and the Drug Policy Alliance shared similar visions for 

reform should tell us something about the state of activism in New Jersey. As 

scholar-activist Keeanga-Yamahtta Taylor explains, this has much to do with the 

model of organizing today, led largely by professional and elite non-profit 

organizations that are pressed to build donor bases and attract foundation funding. 

Urging political change from the professionalized top down, Taylor explains, “this 

approach perceives the public as passive, awaiting marching orders, while the 

dynamism of movement building is left to a professional layer of staff and 

organizers.”23  

Similarly, the lack of popular action to combat criminalization reflects a certain 

level of devastation wrought on New Jersey’s most marginalized communities.24 

Trenton, New Jersey, much like Flint, Michigan, still does not have clean drinking 

water.25 Similarly, a recent poll by Monmouth University measuring quality of life 

in New Jersey—based on metrics of the quality of one’s state and locality as places 

to live, the quality of schools, one’s feeling of safety, and the quality of the local 

environment—ranked the state at an all-time low since the poll began in 2010.26 

Likewise, income inequality has continued to rise in New Jersey since 1990.27 For 

these reasons, abolitionists urge policy and systemic change driven by community 

power-building and popular organizing, rather than the other way around, and 

proactive community building that improves material conditions. It is these 

subjects to which the final section turns. 
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Building Up 
 

Envisioning utopia matters. Abolitionists are not content to merely decrease 

criminalizing systems; instead, they also seek to build life-giving ones. Though 

“utopian” is a label often wielded derisively against abolitionists, political scientist 

Dara Strolovitch reminds us of the importance of maintaining a utopian vision in 

all justice work, regardless of one’s temporal focus (short-term organizing for 

material survival or long-term efforts for social change). A utopian vision, 

Strolovitch explains, is “an overarching set of ideals that encompasses both critical 

ideas about the problems with the world as it is and constructive ideas about what 

the ‘good life’ would be.”28  

Utopian visions demand that we look beyond criminalization for indicators of 

the ‘good life.’ As McLeod has highlighted, the great sociologist and activist 

W.E.B. DuBois envisioned the abolition of slavery as not merely a negative project 

of slavery’s eradication, but rather a positive project that would fundamentally 

redesign social, economic, and political arrangements.29 On this metric, the 

abolition of slavery failed, replaced almost immediately by convict leasing and Jim 

Crow as Black Americans continued to live in state-sanctioned subjugation. In 

DuBois’ vision, we see a call for different metrics of success, ones that we can 

readily apply to New Jersey. Rather than only asking the extent to which policing 

has become less violent, solitary confinement less pervasive, parole less restrictive, 

the death penalty less frequently administered, and prison less brutal, we might 

consider, as abolitionists do, a new set of metrics for progress: do people, and 

particularly the most vulnerable, have access to quality health care, adequate 

education, safe housing, drinkable water, enjoyable leisure, bodily autonomy, and 

true self-determination? Are communities free from coercion, and able to thrive?  

With its proactive world-building agenda, abolitionist organizing demands 

different metrics of progress than those prioritized by the reformers described in 

this thesis. To the question “how will we be safe without police and prisons?”, 

abolitionists respond with another question: “how could we ever be safe with police 

and prisons?” Abolitionist organizers frequently ask what it is that actually makes 

people and communities feel safe.30 The safest communities, abolitionists point out, 

are marked not by police presence and prison proximity, but rather by resources, 
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education, health, and opportunity. This is the landscape abolitionists envision: not 

only one in which there are no longer prisons, but one in which there is no 

perceived need for prisons.31 Indeed, abolitionists imagine and construct worlds 

free from violence by both opposing the state-sanctioned violence of policing, 

prisons, and drastic wealth inequality, but also by innovating new solutions to 

address interpersonal harms. In restorative justice circles, those who have caused 

harm and who have been harmed come together, recognizing and accounting for 

the harm done while seeking to repair it where possible.32 Transformative justice 

goes further, viewing ‘crime’ as an “opportunity for transformative healing for all, 

including the community,” considering how material conditions structure choices 

and opportunity, promoting accountability among all those in a community, and 

seeking to transform conditions that give rise to harm.33 

Many abolitionist scholars and organizers have envisioned utopia, and how to 

approach it through concrete reforms. For Naomi Murakawa, abolition involves “a 

continuum of alternatives to imprisonment—demilitarization of schools, 

revitalization of education at all levels, a health system that provides free physical 

and mental care to all, and a justice system based on reparation and 

reconciliation.”34 Likewise, scholar-activist Angela Y. Davis reminds us that we 

must avoid “looking for prisonlike substitutes for the prison, such as house arrest 

safeguarded by electronic surveillance bracelets.” Instead, Davis urges, reformers 

must create new institutions “that lay claim to space now occupied by the prison,” 

institutions that will “eventually start to crowd out the prison so that it would 

inhabit increasingly smaller areas of our social and psychic landscape.”35 And as 

Schoenfeld reminds us, any vision to dismantle the carceral state “will need to 

proactively value and protect the lives of black people and other marginalized 

groups.”36 

In response to the frequently-wielded anti-abolitionist accusation of 

unachievability, abolitionists point out that few transformative ideas seem 

achievable until they materialize. In the words of German criminologist Sebastian 

Scheerer, “there has never been a major social transformation in the history of 

mankind that had not been looked upon as unrealistic, idiotic, or utopian by the 

large majority of experts even a few years before the unthinkable became reality.”37 

And as Davis reminds us, systemic stability is fleeting. Systems like slavery, Jim 



 147 

Crow, and lynching that at one point seemed natural and unquestionable eventually 

came crashing down.38 Though dismissed as utopian and unrealistic at the time, 

abolitionist organizing defeated these systems.  

Abolitionist organizing can end the carceral state as well, in New Jersey and 

beyond. In the words of Ruth Wilson Gilmore, “fight to win.”39  
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